
643 

Securities and Exchange Commission § 242.100 

 
 

 
 

 
 

 
 

      
 

 

 

REGULATION M 

§ 242.100 Preliminary note; definitions. 
(a) Preliminary note: Any transaction 

or series of transactions, whether or 
not effected pursuant to the provisions 
of Regulation M (§§ 242.100–242.105 of 
this chapter), remain subject to the 
antifraud and antimanipulation provi-
sions of the securities laws, including, 
without limitation, Section 17(a) of the 
Securities Act of 1933 [15 U.S.C. 77q(a)] 
and Sections 9, 10(b), and 15(c) of the 
Securities Exchange Act of 1934 [15 
U.S.C. 78i, 78j(b), and 78o(c)]. 

(b) For purposes of regulation M 
(§§ 242.100 through 242.105 of this chap-
ter) the following definitions shall 
apply: 

ADTV means the worldwide average 
daily trading volume during the two 
full calendar months immediately pre-
ceding, or any 60 consecutive calendar 
days ending within the 10 calendar 
days preceding, the filing of the reg-
istration statement; or, if there is no 
registration statement or if the dis-
tribution involves the sale of securities 
on a delayed basis pursuant to § 230.415 
of this chapter, two full calendar 
months immediately preceding, or any 
consecutive 60 calendar days ending 
within the 10 calendar days preceding, 
the determination of the offering price. 

Affiliated purchaser means: 
(1) A person acting, directly or indi-

rectly, in concert with a distribution 
participant, issuer, or selling security 
holder in connection with the acquisi-
tion or distribution of any covered se-
curity; or 

(2) An affiliate, which may be a sepa-
rately identifiable department or divi-
sion of a distribution participant, 
issuer, or selling security holder, that, 

directly or indirectly, controls the pur-
chases of any covered security by a dis-
tribution participant, issuer, or selling 
security holder, whose purchases are 
controlled by any such person, or 
whose purchases are under common 
control with any such person; or 

(3) An affiliate, which may be a sepa-
rately identifiable department or divi-
sion of a distribution participant, 
issuer, or selling security holder, that 
regularly purchases securities for its 
own account or for the account of oth-
ers, or that recommends or exercises 
investment discretion with respect to 
the purchase or sale of securities; Pro-
vided, however, That this paragraph (3) 
shall not apply to such affiliate if the 
following conditions are satisfied: 

(i) The distribution participant, 
issuer, or selling security holder: 

(A) Maintains and enforces written 
policies and procedures reasonably de-
signed to prevent the flow of informa-
tion to or from the affiliate that might 
result in a violation of §§ 242.101, 
242.102, and 242.104; and 

(B) Obtains an annual, independent 
assessment of the operation of such 
policies and procedures; and 

(ii) The affiliate has no officers (or 
persons performing similar functions) 
or employees (other than clerical, min-
isterial, or support personnel) in com-
mon with the distribution participant, 
issuer, or selling security holder that 
direct, effect, or recommend trans-
actions in securities; and 

(iii) The affiliate does not, during the 
applicable restricted period, act as a 
market maker (other than as a spe-
cialist in compliance with the rules of 
a national securities exchange), or en-
gage, as a broker or a dealer, in solic-
ited transactions or proprietary trad-
ing, in covered securities. 

Agent independent of the issuer means 
a trustee or other person who is inde-
pendent of the issuer. The agent shall 
be deemed to be independent of the 
issuer only if: 

(1) The agent is not an affiliate of the 
issuer; and 

(2) Neither the issuer nor any affil-
iate of the issuer exercises any direct 
or indirect control or influence over 
the prices or amounts of the securities 
to be purchased, the timing of, or the 
manner in which, the securities are to 
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be purchased, or the selection of a 
broker or dealer (other than the inde-
pendent agent itself) through which 
purchases may be executed; Provided, 
however, That the issuer or its affiliate 
will not be deemed to have such con-
trol or influence solely because it re-
vises not more than once in any three- 
month period the source of the shares 
to fund the plan the basis for deter-
mining the amount of its contributions 
to a plan, or the basis for determining 
the frequency of its allocations to a 
plan, or any formula specified in a plan 
that determines the amount or timing 
of securities to be purchased by the 
agent. 

Asset-backed security has the meaning 
contained in § 229.1101 of this chapter. 

At-the-market offering means an offer-
ing of securities at other than a fixed 
price. 

Business day refers to a 24 hour period 
determined with reference to the prin-
cipal market for the securities to be 
distributed, and that includes a com-
plete trading session for that market. 

Completion of participation in a dis-
tribution. Securities acquired in the dis-
tribution for investment by any person 
participating in a distribution, or any 
affiliated purchaser of such person, 
shall be deemed to be distributed. A 
person shall be deemed to have com-
pleted its participation in a distribu-
tion as follows: 

(1) An issuer or selling security hold-
er, when the distribution is completed; 

(2) An underwriter, when such per-
son’s participation has been distrib-
uted, including all other securities of 
the same class that are acquired in 
connection with the distribution, and 
any stabilization arrangements and 
trading restrictions in connection with 
the distribution have been terminated; 
Provided, however, That an under-
writer’s participation will not be 
deemed to have been completed if a 
syndicate overallotment option is exer-
cised in an amount that exceeds the 
net syndicate short position at the 
time of such exercise; and 

(3) Any other person participating in 
the distribution, when such person’s 
participation has been distributed. 

Covered security means any security 
that is the subject of a distribution, or 
any reference security. 

Current exchange rate means the cur-
rent rate of exchange between two cur-
rencies, which is obtained from at least 
one independent entity that provides 
or disseminates foreign exchange 
quotations in the ordinary course of its 
business. 

Distribution means an offering of se-
curities, whether or not subject to reg-
istration under the Securities Act, that 
is distinguished from ordinary trading 
transactions by the magnitude of the 
offering and the presence of special 
selling efforts and selling methods. 

Distribution participant means an un-
derwriter, prospective underwriter, 
broker, dealer, or other person who has 
agreed to participate or is partici-
pating in a distribution. 

Electronic communications network has 
the meaning provided in § 242.600. 

Employee has the meaning contained 
in Form S–8 (§ 239.16b of this chapter) 
relating to employee benefit plans. 

Exchange Act means the Securities 
Exchange Act of 1934 (15 U.S.C. 78a et 
seq.). 

Independent bid means a bid by a per-
son who is not a distribution partici-
pant, issuer, selling security holder, or 
affiliated purchaser. 

NASD means the National Associa-
tion of Securities Dealers, Inc. or any 
of its subsidiaries. 

Nasdaq means the electronic dealer 
quotation system owned and operated 
by The Nasdaq Stock Market, Inc. 

Nasdaq security means a security that 
is authorized for quotation on Nasdaq, 
and such authorization is not sus-
pended, terminated, or prohibited. 

Net purchases means the amount by 
which a passive market maker’s pur-
chases exceed its sales. 

Offering price means the price at 
which the security is to be or is being 
distributed. 

Passive market maker means a market 
maker that effects bids or purchases in 
accordance with the provisions of 
§ 242.103. 

Penalty bid means an arrangement 
that permits the managing underwriter 
to reclaim a selling concession from a 
syndicate member in connection with 
an offering when the securities origi-
nally sold by the syndicate member are 
purchased in syndicate covering trans-
actions. 
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Plan means any bonus, profit-shar-
ing, pension, retirement, thrift, sav-
ings, incentive, stock purchase, stock 
option, stock ownership, stock appre-
ciation, dividend reinvestment, or 
similar plan; or any dividend or inter-
est reinvestment plan or employee ben-
efit plan as defined in § 230.405 of this 
chapter. 

Principal market means the single se-
curities market with the largest aggre-
gate reported trading volume for the 
class of securities during the 12 full 
calendar months immediately pre-
ceding the filing of the registration 
statement; or, if there is no registra-
tion statement or if the distribution 
involves the sale of securities on a de-
layed basis pursuant to § 230.415 of this 
chapter, during the 12 full calendar 
months immediately preceding the de-
termination of the offering price. For 
the purpose of determining the aggre-
gate trading volume in a security, the 
trading volume of depositary shares 
representing such security shall be in-
cluded, and shall be multiplied by the 
multiple or fraction of the security 
represented by the depositary share. 
For purposes of this paragraph, deposi-
tary share means a security, evidenced 
by a depositary receipt, that represents 
another security, or a multiple or frac-
tion thereof, deposited with a deposi-
tary. 

Prospective underwriter means a per-
son: 

(1) Who has submitted a bid to the 
issuer or selling security holder, and 
who knows or is reasonably certain 
that such bid will be accepted, whether 
or not the terms and conditions of the 
underwriting have been agreed upon; or 

(2) Who has reached, or is reasonably 
certain to reach, an understanding 
with the issuer or selling security hold-
er, or managing underwriter that such 
person will become an underwriter, 
whether or not the terms and condi-
tions of the underwriting have been 
agreed upon. 

Public float value shall be determined 
in the manner set forth on the front 
page of Form 10–K (§ 249.310 of this 
chapter), even if the issuer of such se-
curities is not required to file Form 10– 
K, relating to the aggregate market 
value of common equity securities held 
by non-affiliates of the issuer. 

Reference period means the two full 
calendar months immediately pre-
ceding the filing of the registration 
statement or, if there is no registration 
statement or if the distribution in-
volves the sale of securities on a de-
layed basis pursuant to § 230.415 of this 
chapter, the two full calendar months 
immediately preceding the determina-
tion of the offering price. 

Reference security means a security 
into which a security that is the sub-
ject of a distribution (‘‘subject secu-
rity’’) may be converted, exchanged, or 
exercised or which, under the terms of 
the subject security, may in whole or 
in significant part determine the value 
of the subject security. 

Restricted period means: 
(1) For any security with an ADTV 

value of $100,000 or more of an issuer 
whose common equity securities have a 
public float value of $25 million or 
more, the period beginning on the later 
of one business day prior to the deter-
mination of the offering price or such 
time that a person becomes a distribu-
tion participant, and ending upon such 
person’s completion of participation in 
the distribution; and 

(2) For all other securities, the period 
beginning on the later of five business 
days prior to the determination of the 
offering price or such time that a per-
son becomes a distribution participant, 
and ending upon such person’s comple-
tion of participation in the distribu-
tion. 

(3) In the case of a distribution in-
volving a merger, acquisition, or ex-
change offer, the period beginning on 
the day proxy solicitation or offering 
materials are first disseminated to se-
curity holders, and ending upon the 
completion of the distribution. 

Securities Act means the Securities 
Act of 1933 (15 U.S.C. 77a et seq.). 

Selling security holder means any per-
son on whose behalf a distribution is 
made, other than an issuer. 

Stabilize or stabilizing means the plac-
ing of any bid, or the effecting of any 
purchase, for the purpose of pegging, 
fixing, or maintaining the price of a se-
curity. 

Syndicate covering transaction means 
the placing of any bid or the effecting 
of any purchase on behalf of the sole 
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distributor or the underwriting syn-
dicate or group to reduce a short posi-
tion created in connection with the of-
fering. 

30% ADTV limitation means 30 percent 
of the market maker’s ADTV in a cov-
ered security during the reference pe-
riod, as obtained from the NASD. 

Underwriter means a person who has 
agreed with an issuer or selling secu-
rity holder: 

(1) To purchase securities for dis-
tribution; or 

(2) To distribute securities for or on 
behalf of such issuer or selling security 
holder; or 

(3) To manage or supervise a distribu-
tion of securities for or on behalf of 
such issuer or selling security holder. 

[62 FR 544, Jan. 3, 1997, as amended at 62 FR 
11323, Mar. 12, 1997; 70 FR 1623, Jan. 7, 2005; 70 
FR 37619, June 29, 2005] 

§ 242.101 Activities by distribution 
participants. 

(a) Unlawful Activity. In connection 
with a distribution of securities, it 
shall be unlawful for a distribution par-
ticipant or an affiliated purchaser of 
such person, directly or indirectly, to 
bid for, purchase, or attempt to induce 
any person to bid for or purchase, a 
covered security during the applicable 
restricted period; Provided, however, 
That if a distribution participant or af-
filiated purchaser is the issuer or sell-
ing security holder of the securities 
subject to the distribution, such person 
shall be subject to the provisions of 
§ 242.102, rather than this section. 

(b) Excepted Activity. The following 
activities shall not be prohibited by 
paragraph (a) of this section: 

(1) Research. The publication or dis-
semination of any information, opin-
ion, or recommendation, if the condi-
tions of §§ 230.138 or 230.139 of this chap-
ter are met; or 

(2) Transactions complying with certain 
other sections. Transactions complying 
with §§ 242.103 or 242.104; or 

(3) Odd-lot transactions. Transactions 
in odd-lots; or transactions to offset 
odd-lots in connection with an odd-lot 
tender offer conducted pursuant to 
§ 240.13e–4(h)(5) of this chapter; or 

(4) Exercises of securities. The exercise 
of any option, warrant, right, or any 

conversion privilege set forth in the in-
strument governing a security; or 

(5) Unsolicited transactions. Unsolic-
ited brokerage transactions; or unsolic-
ited purchases that are not effected 
from or through a broker or dealer, on 
a securities exchange, or through an 
inter-dealer quotation system or elec-
tronic communications network; or 

(6) Basket transactions. (i) Bids or pur-
chases, in the ordinary course of busi-
ness, in connection with a basket of 20 
or more securities in which a covered 
security does not comprise more than 
5% of the value of the basket pur-
chased; or 

(ii) Adjustments to such a basket in 
the ordinary course of business as a re-
sult of a change in the composition of 
a standardized index; or 

(7) De minimis transactions. Purchases 
during the restricted period, other than 
by a passive market maker, that total 
less than 2% of the ADTV of the secu-
rity being purchased, or unaccepted 
bids; Provided, however, That the person 
making such bid or purchase has main-
tained and enforces written policies 
and procedures reasonably designed to 
achieve compliance with the other pro-
visions of this section; or 

(8) Transactions in connection with a 
distribution. Transactions among dis-
tribution participants in connection 
with a distribution, and purchases of 
securities from an issuer or selling se-
curity holder in connection with a dis-
tribution, that are not effected on a se-
curities exchange, or through an inter- 
dealer quotation system or electronic 
communications network; or 

(9) Offers to sell or the solicitation of of-
fers to buy. Offers to sell or the solicita-
tion of offers to buy the securities 
being distributed (including securities 
acquired in stabilizing), or securities 
offered as principal by the person mak-
ing such offer or solicitation; or 

(10) Transactions in Rule 144A securi-
ties. Transactions in securities eligible 
for resale under § 230.144A(d)(3) of this 
chapter, or any reference security, if 
the Rule 144A securities are sold in the 
United States solely to: 

(i) Qualified institutional buyers, as 
defined in § 230.144A(a)(1) of this chap-
ter, or to purchasers that the seller and 
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any person acting on behalf of the sell-
er reasonably believes are qualified in-
stitutional buyers, in transactions ex-
empt from registration under section 
4(2) of the Securities Act (15 U.S.C. 
77d(2)) or §§ 230.144A or § 230.500 et seq of 
this chapter; or 

(ii) Persons not deemed to be ‘‘U.S. 
persons’’ for purposes of §§ 230.902(o)(2) 
or 230.902(o)(7) of this chapter, during a 
distribution qualifying under para-
graph (b)(10)(i) of this section. 

(c) Excepted Securities. The provisions 
of this section shall not apply to any of 
the following securities: 

(1) Actively-traded securities. Securi-
ties that have an ADTV value of at 
least $1 million and are issued by an 
issuer whose common equity securities 
have a public float value of at least 
$150 million; Provided, however, That 
such securities are not issued by the 
distribution participant or an affiliate 
of the distribution participant; or 

(2) Investment grade nonconvertible and 
asset-backed securities. Nonconvertible 
debt securities, nonconvertible pre-
ferred securities, and asset-backed se-
curities, that are rated by at least one 
nationally recognized statistical rating 
organization, as that term is used in 
§ 240.15c3–1 of this chapter, in one of its 
generic rating categories that signifies 
investment grade; or 

(3) Exempted securities. ‘‘Exempted se-
curities’’ as defined in section 3(a)(12) 
of the Exchange Act (15 U.S.C. 
78c(a)(12)); or 

(4) Face-amount certificates or securi-
ties issued by an open-end management 
investment company or unit investment 
trust. Face-amount certificates issued 
by a face-amount certificate company, 
or redeemable securities issued by an 
open-end management investment 
company or a unit investment trust. 
Any terms used in this paragraph (c)(4) 
that are defined in the Investment 
Company Act of 1940 (15 U.S.C. 80a–1 et 
seq.) shall have the meanings specified 
in such Act. 

(d) Exemptive authority. Upon written 
application or upon its own motion, 
the Commission may grant an exemp-
tion from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, to any 

transaction or class of transactions, or 
to any security or class of securities. 

[62 FR 544, Jan. 3, 1997, as amended at 77 FR 
18685, Mar. 28, 2012; 78 FR 44805, July 24, 2013] 

§ 242.102 Activities by issuers and sell-
ing security holders during a dis-
tribution. 

(a) Unlawful Activity. In connection 
with a distribution of securities ef-
fected by or on behalf of an issuer or 
selling security holder, it shall be un-
lawful for such person, or any affiliated 
purchaser of such person, directly or 
indirectly, to bid for, purchase, or at-
tempt to induce any person to bid for 
or purchase, a covered security during 
the applicable restricted period; Except 
That if an affiliated purchaser is a dis-
tribution participant, such affiliated 
purchaser may comply with § 242.101, 
rather than this section. 

(b) Excepted Activity. The following 
activities shall not be prohibited by 
paragraph (a) of this section: 

(1) Odd-lot transactions. Transactions 
in odd-lots, or transactions to offset 
odd-lots in connection with an odd-lot 
tender offer conducted pursuant to 
§ 240.13e–4(h)(5) of this chapter; or 

(2) Transactions by closed-end invest-
ment companies. (i) Transactions com-
plying with § 270.23c–3 of this chapter; 
or 

(ii) Periodic tender offers of securi-
ties, at net asset value, conducted pur-
suant to § 240.13e–4 of this chapter by a 
closed-end investment company that 
engages in a continuous offering of its 
securities pursuant to § 230.415 of this 
chapter; Provided, however, That such 
securities are not traded on a securi-
ties exchange or through an inter-deal-
er quotation system or electronic com-
munications network; or 

(3) Redemptions by commodity pools or 
limited partnerships. Redemptions by 
commodity pools or limited partner-
ships, at a price based on net asset 
value, which are effected in accordance 
with the terms and conditions of the 
instruments governing the securities; 
Provided, however, That such securities 
are not traded on a securities ex-
change, or through an inter-dealer 
quotation system or electronic commu-
nications network; or 

(4) Exercises of securities. The exercise 
of any option, warrant, right, or any 
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conversion privilege set forth in the in-
strument governing a security; or 

(5) Offers to sell or the solicitation of of-
fers to buy. Offers to sell or the solicita-
tion of offers to buy the securities 
being distributed; or 

(6) Unsolicited purchases. Unsolicited 
purchases that are not effected from or 
through a broker or dealer, on a securi-
ties exchange, or through an inter- 
dealer quotation system or electronic 
communications network; or 

(7) Transactions in Rule 144A securities. 
Transactions in securities eligible for 
resale under § 230.144A(d)(3) of this 
chapter, or any reference security, if 
the Rule 144A securities are sold in the 
United States solely to: 

(i) Qualified institutional buyers, as 
defined in § 230.144A(a)(1) of this chap-
ter, or to purchasers that the seller and 
any person acting on behalf of the sell-
er reasonably believes are qualified in-
stitutional buyers, in transactions ex-
empt from registration under section 
4(2) of the Securities Act (15 U.S.C. 
77d(2)) or §§ 230.144A or § 230.500 et seq of 
this chapter; or 

(ii) Persons not deemed to be ‘‘U.S. 
persons’’ for purposes of §§ 230.902(o)(2) 
or 230.902(o)(7) of this chapter, during a 
distribution qualifying under para-
graph (b)(7)(i) of this section. 

(c) Plans. (1) Paragraph (a) of this 
section shall not apply to distributions 
of securities pursuant to a plan, which 
are made: 

(i) Solely to employees or security 
holders of an issuer or its subsidiaries, 
or to a trustee or other person acquir-
ing such securities for the accounts of 
such persons; or 

(ii) To persons other than employees 
or security holders, if bids for or pur-
chases of securities pursuant to the 
plan are effected solely by an agent 
independent of the issuer and the secu-
rities are from a source other than the 
issuer or an affiliated purchaser of the 
issuer. 

(2) Bids for or purchases of any secu-
rity made or effected by or for a plan 
shall be deemed to be a purchase by the 
issuer unless the bid is made, or the 
purchase is effected, by an agent inde-
pendent of the issuer. 

(d) Excepted Securities. The provisions 
of this section shall not apply to any of 
the following securities: 

(1) Actively-traded reference securities. 
Reference securities with an ADTV 
value of at least $1 million that are 
issued by an issuer whose common eq-
uity securities have a public float 
value of at least $150 million; Provided, 
however, That such securities are not 
issued by the issuer, or any affiliate of 
the issuer, of the security in distribu-
tion. 

(2) Investment grade nonconvertible and 
asset-backed securities. Nonconvertible 
debt securities, nonconvertible pre-
ferred securities, and asset-backed se-
curities, that are rated by at least one 
nationally recognized statistical rating 
organization, as that term is used in 
§ 240.15c3–1 of this chapter, in one of its 
generic rating categories that signifies 
investment grade; or 

(3) Exempted securities. ‘‘Exempted se-
curities’’ as defined in section 3(a)(12) 
of the Exchange Act (15 U.S.C. 
78c(a)(12)); or 

(4) Face-amount certificates or securi-
ties issued by an open-end management 
investment company or unit investment 
trust. Face-amount certificates issued 
by a face-amount certificate company, 
or redeemable securities issued by an 
open-end management investment 
company or a unit investment trust. 
Any terms used in this paragraph (d)(4) 
that are defined in the Investment 
Company Act of 1940 (15 U.S.C. 80a–1 et 
seq.) shall have the meanings specified 
in such Act. 

(e) Exemptive Authority. Upon written 
application or upon its own motion, 
the Commission may grant an exemp-
tion from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, to any 
transaction or class of transactions, or 
to any security or class of securities. 

[62 FR 544, Jan. 3, 1997, as amended at 62 FR 
11323, Mar. 12, 1997; 77 FR 18685, Mar. 28, 2012; 
78 FR 44805, July 24, 2013] 

§ 242.103 Nasdaq passive market mak-
ing. 

(a) Scope of section. This section per-
mits broker-dealers to engage in mar-
ket making transactions in covered se-
curities that are Nasdaq securities 
without violating the provisions of 
§ 242.101; Except That this section shall 
not apply to any security for which a 
stabilizing bid subject to § 242.104 is in 
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effect, or during any at-the-market of-
fering or best efforts offering. 

(b) Conditions to be met—(1) General 
limitations. A passive market maker 
must effect all transactions in the ca-
pacity of a registered market maker on 
Nasdaq. A passive market maker shall 
not bid for or purchase a covered secu-
rity at a price that exceeds the highest 
independent bid for the covered secu-
rity at the time of the transaction, ex-
cept as permitted by paragraph (b)(3) of 
this section or required by a rule pro-
mulgated by the Commission or the 
NASD governing the handling of cus-
tomer orders. 

(2) Purchase limitation. On each day of 
the restricted period, a passive market 
maker’s net purchases shall not exceed 
the greater of its 30% ADTV limitation 
or 200 shares (together, ‘‘purchase limi-
tation’’); Provided, however, That a pas-
sive market maker may purchase all of 
the securities that are part of a single 
order that, when executed, results in 
its purchase limitation being equalled 
or exceeded. If a passive market mak-
er’s net purchases equal or exceed its 
purchase limitation, it shall withdraw 
promptly its quotations from Nasdaq. 
If a passive market maker withdraws 
its quotations pursuant to this para-
graph, it may not effect any bid or pur-
chase in the covered security for the 
remainder of that day, irrespective of 
any later sales during that day, unless 
otherwise permitted by § 242.101. 

(3) Requirement to lower the bid. If all 
independent bids for a covered security 
are reduced to a price below the passive 
market maker’s bid, the passive mar-
ket maker must lower its bid promptly 
to a level not higher than the then 
highest independent bid; Provided, how-
ever, That a passive market maker may 
continue to bid and effect purchases at 
its bid at a price exceeding the then 
highest independent bid until the pas-
sive market maker purchases an aggre-
gate amount of the covered security 
that equals or, through the purchase of 
all securities that are part of a single 
order, exceeds the lesser of two times 
the minimum quotation size for the se-
curity, as determined by NASD rules, 
or the passive market maker’s remain-
ing purchasing capacity under para-
graph (b)(2) of this section. 

(4) Limitation on displayed size. At all 
times, the passive market maker’s dis-
played bid size may not exceed the less-
er of the minimum quotation size for 
the covered security, or the passive 
market maker’s remaining purchasing 
capacity under paragraph (b)(2) of this 
section; Provided, however, That a pas-
sive market maker whose purchasing 
capacity at any time is between one 
and 99 shares may display a bid size of 
100 shares. 

(5) Identification of a passive market 
making bid. The bid displayed by a pas-
sive market maker shall be designated 
as such. 

(6) Notification and reporting to the 
NASD. A passive market maker shall 
notify the NASD in advance of its in-
tention to engage in passive market 
making, and shall submit to the NASD 
information regarding passive market 
making purchases, in such form as the 
NASD shall prescribe. 

(7) Prospectus disclosure. The pro-
spectus for any registered offering in 
which any passive market maker in-
tends to effect transactions in any cov-
ered security shall contain the infor-
mation required in §§ 228.502, 228.508, 
229.502, and 229.508 of this chapter. 

(c) Transactions at prices resulting from 
unlawful activity. No transaction shall 
be made at a price that the passive 
market maker knows or has reason to 
know is the result of activity that is 
fraudulent, manipulative, or deceptive 
under the securities laws, or any rule 
or regulation thereunder. 

§ 242.104 Stabilizing and other activi-
ties in connection with an offering. 

(a) Unlawful activity. It shall be un-
lawful for any person, directly or indi-
rectly, to stabilize, to effect any syn-
dicate covering transaction, or to im-
pose a penalty bid, in connection with 
an offering of any security, in con-
travention of the provisions of this sec-
tion. No stabilizing shall be effected at 
a price that the person stabilizing 
knows or has reason to know is in con-
travention of this section, or is the re-
sult of activity that is fraudulent, ma-
nipulative, or deceptive under the secu-
rities laws, or any rule or regulation 
thereunder. 

(b) Purpose. Stabilizing is prohibited 
except for the purpose of preventing or 
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retarding a decline in the market price 
of a security. 

(c) Priority. To the extent permitted 
or required by the market where stabi-
lizing occurs, any person stabilizing 
shall grant priority to any independent 
bid at the same price irrespective of 
the size of such independent bid at the 
time that it is entered. 

(d) Control of stabilizing. No sole dis-
tributor or syndicate or group stabi-
lizing the price of a security or any 
member or members of such syndicate 
or group shall maintain more than one 
stabilizing bid in any one market at 
the same price at the same time. 

(e) At-the-market offerings. Stabilizing 
is prohibited in an at-the-market offer-
ing. 

(f) Stabilizing levels—(1) Maximum sta-
bilizing bid. Notwithstanding the other 
provisions of this paragraph (f), no sta-
bilizing shall be made at a price higher 
than the lower of the offering price or 
the stabilizing bid for the security in 
the principal market (or, if the prin-
cipal market is closed, the stabilizing 
bid in the principal market at its pre-
vious close). 

(2) Initiating stabilizing—(i) Initiating 
stabilizing when the principal market is 
open. After the opening of quotations 
for the security in the principal mar-
ket, stabilizing may be initiated in any 
market at a price no higher than the 
last independent transaction price for 
the security in the principal market if 
the security has traded in the principal 
market on the day stabilizing is initi-
ated or on the most recent prior day of 
trading in the principal market and the 
current asked price in the principal 
market is equal to or greater than the 
last independent transaction price. If 
both conditions of the preceding sen-
tence are not satisfied, stabilizing may 
be initiated in any market after the 
opening of quotations in the principal 
market at a price no higher than the 
highest current independent bid for the 
security in the principal market. 

(ii) Initiating stabilizing when the prin-
cipal market is closed. (A) When the 
principal market for the security is 
closed, but immediately before the 
opening of quotations for the security 
in the market where stabilizing will be 
initiated, stabilizing may be initiated 
at a price no higher than the lower of: 

(1) The price at which stabilizing 
could have been initiated in the prin-
cipal market for the security at its pre-
vious close; or 

(2) The most recent price at which an 
independent transaction in the secu-
rity has been effected in any market 
since the close of the principal market, 
if the person stabilizing knows or has 
reason to know of such transaction. 

(B) When the principal market for 
the security is closed, but after the 
opening of quotations in the market 
where stabilizing will be initiated, sta-
bilizing may be initiated at a price no 
higher than the lower of: 

(1) The price at which stabilization 
could have been initiated in the prin-
cipal market for the security at its pre-
vious close; or 

(2) The last independent transaction 
price for the security in that market if 
the security has traded in that market 
on the day stabilizing is initiated or on 
the last preceding business day and the 
current asked price in that market is 
equal to or greater than the last inde-
pendent transaction price. If both con-
ditions of the preceding sentence are 
not satisfied, under this paragraph 
(f)(2)(ii)(B)(2), stabilizing may be initi-
ated at a price no higher than the high-
est current independent bid for the se-
curity in that market. 

(iii) Initiating stabilizing when there is 
no market for the security or before the 
offering price is determined. If no bona 
fide market for the security being dis-
tributed exists at the time stabilizing 
is initiated, no stabilizing shall be ini-
tiated at a price in excess of the offer-
ing price. If stabilizing is initiated be-
fore the offering price is determined, 
then stabilizing may be continued after 
determination of the offering price at 
the price at which stabilizing then 
could be initiated. 

(3) Maintaining or carrying over a sta-
bilizing bid. A stabilizing bid initiated 
pursuant to paragraph (f)(2) of this sec-
tion, which has not been discontinued, 
may be maintained, or carried over 
into another market, irrespective of 
changes in the independent bids or 
transaction prices for the security. 

(4) Increasing or reducing a stabilizing 
bid. A stabilizing bid may be increased 
to a price no higher than the highest 
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current independent bid for the secu-
rity in the principal market if the prin-
cipal market is open, or, if the prin-
cipal market is closed, to a price no 
higher than the highest independent 
bid in the principal market at the pre-
vious close thereof. A stabilizing bid 
may be reduced, or carried over into 
another market at a reduced price, ir-
respective of changes in the inde-
pendent bids or transaction prices for 
the security. If stabilizing is discon-
tinued, it shall not be resumed at a 
price higher than the price at which 
stabilizing then could be initiated. 

(5) Initiating, maintaining, or adjusting 
a stabilizing bid to reflect the current ex-
change rate. If a stabilizing bid is ex-
pressed in a currency other than the 
currency of the principal market for 
the security, such bid may be initiated, 
maintained, or adjusted to reflect the 
current exchange rate, consistent with 
the provisions of this section. If, in ini-
tiating, maintaining, or adjusting a 
stabilizing bid pursuant to this para-
graph (f)(5), the bid would be at or 
below the midpoint between two trad-
ing differentials, such stabilizing bid 
shall be adjusted downward to the 
lower differential. 

(6) Adjustments to stabilizing bid. If a 
security goes ex-dividend, ex-rights, or 
ex-distribution, the stabilizing bid 
shall be reduced by an amount equal to 
the value of the dividend, right, or dis-
tribution. If, in reducing a stabilizing 
bid pursuant to this paragraph (f)(6), 
the bid would be at or below the mid-
point between two trading differen-
tials, such stabilizing bid shall be ad-
justed downward to the lower differen-
tial. 

(7) Stabilizing of components. When 
two or more securities are being of-
fered as a unit, the component securi-
ties shall not be stabilized at prices the 
sum of which exceeds the then permis-
sible stabilizing price for the unit. 

(8) Special prices. Any stabilizing 
price that otherwise meets the require-
ments of this section need not be ad-
justed to reflect special prices avail-
able to any group or class of persons 
(including employees or holders of war-
rants or rights). 

(g) Offerings with no U.S. stabilizing 
activities. (1) Stabilizing to facilitate an 
offering of a security in the United 

States shall not be deemed to be in vio-
lation of this section if all of the fol-
lowing conditions are satisfied: 

(i) No stabilizing is made in the 
United States; 

(ii) Stabilizing outside the United 
States is made in a jurisdiction with 
statutory or regulatory provisions gov-
erning stabilizing that are comparable 
to the provisions of this section; and 

(iii) No stabilizing is made at a price 
above the offering price in the United 
States, except as permitted by para-
graph (f)(5) of this section. 

(2) For purposes of this paragraph (g), 
the Commission by rule, regulation, or 
order may determine whether a foreign 
statute or regulation is comparable to 
this section considering, among other 
things, whether such foreign statute or 
regulation: specifies appropriate pur-
poses for which stabilizing is per-
mitted; provides for disclosure and con-
trol of stabilizing activities; places 
limitations on stabilizing levels; re-
quires appropriate recordkeeping; pro-
vides other protections comparable to 
the provisions of this section; and 
whether procedures exist to enable the 
Commission to obtain information con-
cerning any foreign stabilizing trans-
actions. 

(h) Disclosure and notification. (1) Any 
person displaying or transmitting a bid 
that such person knows is for the pur-
pose of stabilizing shall provide prior 
notice to the market on which such 
stabilizing will be effected, and shall 
disclose its purpose to the person with 
whom the bid is entered. 

(2) Any person effecting a syndicate 
covering transaction or imposing a 
penalty bid shall provide prior notice 
to the self-regulatory organization 
with direct authority over the prin-
cipal market in the United States for 
the security for which the syndicate 
covering transaction is effected or the 
penalty bid is imposed. 

(3) Any person subject to this section 
who sells to, or purchases for the ac-
count of, any person any security 
where the price of such security may 
be or has been stabilized, shall send to 
the purchaser at or before the comple-
tion of the transaction, a prospectus, 
offering circular, confirmation, or 
other document containing a state-
ment similar to that comprising the 
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statement provided for in Item 502(d) of 
Regulation S-B (§ 228.502(d) of this 
chapter) or Item 502(d) of Regulation S- 
K (§ 229.502(d) of this chapter). 

(i) Recordkeeping requirements. A per-
son subject to this section shall keep 
the information and make the notifica-
tion required by § 240.17a–2 of this chap-
ter. 

(j) Excepted securities. The provisions 
of this section shall not apply to: 

(1) Exempted securities. ‘‘Exempted se-
curities,’’ as defined in section 3(a)(12) 
of the Exchange Act (15 U.S.C. 
78c(a)(12)); or 

(2) Transactions of Rule 144A securities. 
Transactions in securities eligible for 
resale under § 230.144A(d)(3) of this 
chapter, if such securities are sold in 
the United States solely to: 

(i) Qualified institutional buyers, as 
defined in § 230.144A(a)(1) of this chap-
ter, or to purchasers that the seller and 
any person acting on behalf of the sell-
er reasonably believes are qualified in-
stitutional buyers, in a transaction ex-
empt from registration under section 
4(2) of the Securities Act (15 U.S.C. 
77d(2)) or §§ 230.144A or § 230.500 et seq of 
this chapter; or 

(ii) Persons not deemed to be ‘‘U.S. 
persons’’ for purposes of §§ 230.902(o)(2) 
or 230.902(o)(7) of this chapter, during a 
distribution qualifying under para-
graph (j)(2)(i) of this section. 

(k) Exemptive authority. Upon written 
application or upon its own motion, 
the Commission may grant an exemp-
tion from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, to any 
transaction or class of transactions, or 
to any security or class of securities. 

[62 FR 544, Jan. 3, 1997, as amended at 62 FR 
11323, Mar. 12, 1997; 62 FR 13213, Mar. 19, 1997; 
77 FR 18685, Mar. 28, 2012; 78 FR 44805, July 
24, 2013] 

§ 242.105 Short selling in connection 
with a public offering. 

(a) Unlawful activity. In connection 
with an offering of equity securities for 
cash pursuant to a registration state-
ment or a notification on Form 1–A 
(§ 239.90 of this chapter) or Form 1–E 
(§ 239.200 of this chapter) filed under the 
Securities Act of 1933 (‘‘offered securi-
ties’’), it shall be unlawful for any per-
son to sell short (as defined in 

§ 242.200(a)) the security that is the sub-
ject of the offering and purchase the of-
fered securities from an underwriter or 
broker or dealer participating in the 
offering if such short sale was effected 
during the period (‘‘Rule 105 restricted 
period’’) that is the shorter of the pe-
riod: 

(1) Beginning five business days be-
fore the pricing of the offered securi-
ties and ending with such pricing; or 

(2) Beginning with the initial filing of 
such registration statement or notifi-
cation on Form 1–A or Form 1–E and 
ending with the pricing. 

(b) Excepted activity—(1) Bona fide 
purchase. It shall not be prohibited for 
such person to purchase the offered se-
curities as provided in paragraph (a) of 
this section if: 

(i) Such person makes a bona fide 
purchase(s) of the security that is the 
subject of the offering that is: 

(A) At least equivalent in quantity to 
the entire amount of the Rule 105 re-
stricted period short sale(s); 

(B) Effected during regular trading 
hours; 

(C) Reported to an ‘‘effective trans-
action reporting plan’’ (as defined in 
§ 242.600(b)(22)); and 

(D) Effected after the last Rule 105 
restricted period short sale, and no 
later than the business day prior to the 
day of pricing; and 

(ii) Such person did not effect a short 
sale, that is reported to an effective 
transaction reporting plan, within the 
30 minutes prior to the close of regular 
trading hours (as defined in 
§ 242.600(b)(64)) on the business day 
prior to the day of pricing. 

(2) Separate accounts. Paragraph (a) of 
this section shall not prohibit the pur-
chase of the offered security in an ac-
count of a person where such person 
sold short during the Rule 105 re-
stricted period in a separate account, if 
decisions regarding securities trans-
actions for each account are made sep-
arately and without coordination of 
trading or cooperation among or be-
tween the accounts. 

(3) Investment companies. Paragraph 
(a) of this section shall not prohibit an 
investment company (as defined by 
Section 3 of the Investment Company 
Act) that is registered under Section 8 
of the Investment Company Act, or a 
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series of such company (investment 
company) from purchasing an offered 
security where any of the following 
sold the offered security short during 
the Rule 105 restricted period: 

(i) An affiliated investment company, 
or any series of such a company; or 

(ii) A separate series of the invest-
ment company. 

(c) Excepted offerings. This section 
shall not apply to offerings that are 
not conducted on a firm commitment 
basis. 

(d) Exemptive authority. Upon written 
application or upon its own motion, 
the Commission may grant an exemp-
tion from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, to any 
transaction or class of transactions, or 
to any security or class of securities. 

[62 FR 544, Jan. 3, 1997, as amended at 69 FR 
48029, Aug. 6, 2004; 72 FR 45107, Aug. 10, 2007] 
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