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ITEM SUBJECT RECOMMENDATION
1 The OFR respectfully requests approval to file for final adoption amendments to Rules 69V-40.002 and 69V-

40.0331, Florida Administrative Code, relating to the regulation of loan originators.

(ATTACHMENT 1)

FOR APPROVAL

2. The OFR respectfully requests approval to publish a Notice of Proposed Rule to amend Rules 69U-110.021,
69U-110.0211, 69U-110.026, 69U-110.031, 69U-110.062, and 69U-110.063, Florida Administrative Code,
pertaining to credit unions.

(ATTACHMENT 2)

FOR APPROVAL
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FINANCIAL SERVICES COMMISSION
OFFICE OF FINANCIAL REGULATION
AGENDA ITEM 1: REQUEST APPROVAL FOR FINAL ADOPTION

Action Requested

The Office of Financial Regulation (“Office”) respectfully requests approval to file for final
adoption amended rules 69V-40.002 and 69V-40.0331, F.A.C., relating to the regulation of loan
originators.

Copies of the incorporated material are provided herein

Rule 69V-40.002, F.A.C. Adoption of Forms:

A. Summary and Justification

Amended Rule 69V-40.002 will incorporate and adopt amended Form OFR-494-13, Declaration
of Intent to Engage Solely in Loan Processing.

B. Procedural History
On December 15, 2020, the Financial Services Commission approved the amended rule for
proposed rulemaking.

On January 19, 2021, a Notice of Rule Development was published in the Florida Administrative
Register (FAR) for Rule 69V-40.002, F.A.C., to advise the public of the development of changes
to the rule chapter, and to provide that, if requested in writing, a rule development workshop would
be held. No written requests for a workshop were received by the Office.

On January 20, 2021, the Notice of Proposed Rulemaking was published in the FAR. No
requests for a hearing have been received by the Office.

The Office received comments from the Joint Administrative Procedures Commission (JAPC)
advising the Office to correct a coding error in the Notice of Proposed Rule. The Office published
a Notice of Correction in the February 18, 2021 edition of the FAR and filed its response to JAPC’s
comments on February 19, 2021.

Rule 69V-40.0331, F.A.C.: Declaration of Intent to Engage Solely in Loan Processing:
A. Summary and Justification

Amended Rule 69V-40.0331 will allow for the electronic submission of Form OFR-494-13,
Declaration of Intent to Engage Solely in Loan Processing.

B. Procedural History
On December 15, 2020, the Financial Services Commission approved the amended rule for
proposed rulemaking.

On January 19, 2021, a Notice of Rule Development was published in the FAR for Rule 69V-
40.0331, F.A.C., to advise the public of the development of changes to the rule chapter, and to



provide that, if requested in writing, a rule development workshop would be held. No written
requests for a workshop were received by the Office.

On January 20, 2021, the Notice of Proposed Rulemaking was published in the FAR. No
requests for a hearing have been received by the Office.

The Office did not receive comments from JAPC.

Final texts of rules Page

Rule 69V-40.002 Adoption of Forms (Amend).............ccoiiiiiiiiiiiiiiiinn,
Rule 69V-40.0331 Declaration of Intent to Engage Solely in Loan
Processing (AmMend)..........coviiiiiiiiii e

69V-40.002 Adoption of Forms.

(1) The forms referred to in this section below are incorporated by reference and readopted by
this rule for the purposes of rules 69V-40.001-.285, F.A.C.:

(a) Registry Forms:

1. No change.

2. No change.

3. No change.

4. No change.

(b) Florida Forms:

1. Mortgage Brokerage Deposit Account Form, Form OFR-494-09, effective March 23, 2008.,
2. Mortgage Brokerage Transaction and Lending Journal, Form OFR-494-10, effective March
23, 2008.,

3. Calculation of Aggregate Value of Mortgage Loans Serviced, Form OFR-494-11, effective
March 23, 2008.,

4. Noninstitutional Investor’s Funds Account Form, Form OFR-494-12, effective March 23,
2008.

5. Declaration of Intent to Engage Solely in Loan Processing, Form OFR-494-13, effective XX-
XX-XXXX, October-1,2010 and available at
http://www.flrules.org/Gateway/reference.asp?No=Ref-XXXX.

6. Office of Financial Regulation Active Military Member/Veteran/Spouse Fee Waiver and
Military Service Verification, Form OFR-MIL-001, effective 09-2018, and incorporated by
reference in rules 69V-40.0312 and 69V-40.0313, F.A.C., and available at
http://lwww.flrules.org/Gateway/reference.asp?No=Ref-09912,;

(2) All forms adopted by this rule are available on the Office’s website at www.flofr.com and by
mail from the Office of Financial Regulation, 200 East Gaines Street, Tallahassee, Florida
32399-0376.

Rulemaking Authority 494.0011(2)(a), 494.001(1), (2)(b), 494.0016(4), 494.00312(2),
494.00312(8), 494.00313(1), 494.00313(4), 494.00321(2), 494.00322(1), 494.00331(2),
494.0036(2), 494.00611(2), 494.00612(1), 494.0066(2) FS. Law Implemented 494.0016,
494.00312, 494.00313, 494.00321, 494.00322, 494.00331, 494.0036, 494.00611, 494.00612,
494.0066 FS. History—New 3-23-08, Amended 12-25-08, 10-1-10, 11-30-15, 9-25-18,
Amended .




69V-40.0331 Declaration of Intent to Engage Solely in Loan Processing.

(1) A person who seeks to act solely as a loan processor shall:

(a) Be licensed as a loan originator under chapter 494, F.S., and must at all times thereafter
remain licensed; and,

(b) Submit a completed Form OFR-494-13, (Declaration of Intent to Engage Solely in Loan
Processing), effective XX-XX-XXXX, and available at
http://www.flrules.org/Gateway/reference.asp?No=Ref-XXXX, to the Office via email at:
OFR.NMLS@flofr.com.

(2) Form OFR-494-13, (Declaration of Intent to Engage Solely in Loan Processing,) is
incorporated by reference in rule 69V-40.002, F.A.C.

(3) A person who currently has on file with the Office a Declaration of Intent to Engage Solely in
Loan Processing may withdraw the declaration by filing Form OFR-494-13, (Declaration of
Intent to Engage Solely in Loan Processing,) with the Office via email at:
OFR.NMLS@flofr.com and by indicating on the form the person’s intent to withdraw the
declaration.

Rulemaking Authority 494.00331 FS. Law Implemented 494.00331 FS. History—New 10-1-10,
Amended

[Changes to the rule following JAPC comments appear in red]



Notice of Proposed Rule

DEPARTMENT OF FINANCIAL SERVICES

Finance

RULE NOS.: RULE TITLES:

69V-40.002 Adoption of Forms

69V-40.0331 Declaration of Intent to Engage Solely in Loan Processing

PURPOSE AND EFFECT: The purpose and effect of the amended rules is to allow for electronic
submission of Form OFR-494-13, Declaration of Intent to Engage Solely in Loan Processing.

SUMMARY: The amendment will amend Rule 69V-40.002, F.A.C. to incorporate and adopt amended
Form OFR-494-13, Declaration of Intent to Engage Solely in Loan Processing and will amend Rule 69V-
40.0331, F.A.C. to allow for the electronic submission of Form OFR-494-13, Declaration of Intent to
Engage Solely in Loan Processing.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE
RATIFICATION:

The Agency has determined that this will not have an adverse impact on small business or likely increase
directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the
implementation of the rule. A SERC has not been prepared by the Agency.

The Agency has determined that the proposed rule is not expected to require legislative ratification based
on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied
upon and described herein: 1) A SERC checklist was completed and did not trigger the requirement of a
SERC pursuant to Section 120.541(1), F.S.; and 2) The rules will not exceed any one of the economic
analysis criteria in a SERC, as set forth in Section 120.541(2)(a), F.S.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or
provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this
notice.

RULEMAKING AUTHORITY: 494.0011(2)(a), 494.0016(4), 494.00331(2) FS.

LAW IMPLEMENTED: 494.0016, 494.00331 FS.

IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE
SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Sheila Harley,
(850)410-9716, sheila.harley@flofr.com

THE FULL TEXT OF THE PROPOSED RULE IS:

69V-40.002 Adoption of Forms.

(1) The forms referred to in this section below are incorporated by reference and readopted by this rule for
the purposes of rules 69V-40.001-.285, F.A.C.:

(a) No change.

(b) Florida Forms:

1. Mortgage Brokerage Deposit Account Form, Form OFR-494-09, effective March 23, 2008.,

2. Mortgage Brokerage Transaction and Lending Journal, Form OFR-494-10, effective March 23, 2008.,

3. Calculation of Aggregate Value of Mortgage Loans Serviced, Form OFR-494-11, effective March 23,
2008.,

4. Noninstitutional Investor’s Funds Account Form, Form OFR-494-12, effective March 23, 2008.

5. Declaration of Intent to Engage Solely in Loan Processing, Form OFR-494-13, effective XX-XX-
XXXX, October 1, 2010 and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-XXXX.

6. Office of Financial Regulation Active Military Member/Veteran/Spouse Fee Waiver and Military
Service Verification, Form OFR-MIL-001, effective 09-2018, and incorporated by reference in rules 69V-
40.0312 and 69V-40.0313, F.A.C., and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-
09912.;

(2) All forms adopted by this rule are available on the Office’s website at www.flofr.com and by mail from
the Office of Financial Regulation, 200 East Gaines Street, Tallahassee, Florida 32399-0376.

Rulemaking Authority 494.0011(2)(a), 494.001(1), (2)(b), 494.0016(4), 494.00312(2), 494.00312(8),
494.00313(1), 494.00313(4), 494.00321(2), 494.00322(1), 494.00331(2), 494.0036(2), 494.00611(2),
494.00612(1), 494.0066(2) FS. Law Implemented 494.0016, 494.00312, 494.00313, 494.00321, 494.00322,




494.00331, 494.0036, 494.000611, 494.00612, 494.0066 FS. History—New 3-23-08, Amended 12-25-08, 10-
1-10, 11-30-15, 9-25-18,
Amended

69V-40.0331 Declaration of Intent to Engage Solely in Loan Processing.

(1) A person who seeks to act solely as a loan processor shall:

(a) Be licensed as a loan originator under chapter 494, F.S., and must at all times thereafter remain
licensed; and,

(b) Submit a completed Form OFR-494-13, (Declaration of Intent to Engage Solely in Loan Processing),
effective XX-XX-XXXX, and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-XXXX,
to the Office via email at: OFR.NMLS@flofr.com.

(2) Form OFR-494-13, (Declaration of Intent to Engage Solely in Loan Processing,) is incorporated by
reference in rule 69V-40.002, F.A.C.

(3) A person who currently has on file with the Office a Declaration of Intent to Engage Solely in Loan
Processing may withdraw the declaration by filing Form OFR-494-13, (Declaration of Intent to Engage
Solely in Loan Processing,) with the Office via email at: OFR.NMLS@flofr.com and by indicating on the
form the person’s intent to withdraw the declaration.

Rulemaking Authority 494.00331 FS. Law Implemented 494.00331 FS. History—New 10-1-10, Amended .

NAME OF PERSON ORIGINATING PROPOSED RULE: Gregory Oaks

NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: Financial Services
Commission

DATE PROPOSED RULE APPROVED BY AGENCY HEAD: December 15, 2020

DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: January 19, 2021



WILTON SIMPSON CHRIS SPROWLS
President Speaker

THE FLORIDA LEGISLATURE

JOINT ADMINISTRATIVE
PROCEDURES COMMITTEE
Representative Rick Roth, Chair KENNETH J. PLANTE
Senator Ben Albritton, Vice Chair COORDINATOR
Senator Loranne Ausley Room 680, Pepper Building
Senator Jason Brodeur 111 W. Madison Street
Senator Danny Burgess Tallahassee, Florida 32399-1400
Senator Shevrin D. “Shev” Jones Telephone (850) 488-9110
Representative Demi Busatta Cabrera Fax (850) 922-6934
Representative Anna V. Eskamani www.japc.state.fl.us
Representative Sam Garrison japc@leg.state.fl.us

Representative Thomas Patterson “Patt” Maney
Representative Angela “Angie” Nixon

January 28, 2021

Ms. Sheila Harley

Assistant General Counsel
Office of Financial Regulation
101 East Gaines Street
Tallahassee, Florida 32399-0379

RE: Department of Financial Services, Office of Financial Regulation
Rule 69V-40.002

Dear Ms. Harley:

I have reviewed the above-referenced rule and offer the following comment for your consideration
and response:

69V-40.002(1)(b)5.: It appears that the prior effective date of the amended form was not coded
with a strikethrough in the published Notice of Proposed Rule. Please
correct this coding to remove the reference to the prior version of this form.

If you have questions, please do not hesitate to contact me. Otherwise, | look forward to your

written response.

Jamie L. Jackson
Chief Attorney

Sincerely,

JLJ:tl:yw #183683



Commissioner Russell C. Weigel, 111

February 19, 2021
Via Electronic Delivery

Jamie Jackson, Senior Attorney

Joint Administrative Procedures Committee

Room 680, Pepper Building

111 W. Madison Street

Tallahassee, Florida 32399-1400

E-mail: japc@leg.state.fl.us; JACKSON.JAMIE@]eg.state.fl.us

Re:  Office of Financial Regulation-Rule 69V-40.002
Dear Ms. Jackson:

Attached, you will find the Office’s response to your letter dated January 28, 2021
regarding Rule 69V-40.002. The Notice of Correction was filed in the FAR and appears in Volume
47/33. If you have further questions or require additional information, please don’t hesitate to
contact me at Sheila.harley@flofr.com or 850/410-9716.

Thank you,

Sthedd 74/;»/%
Sheila Harley

Assistant General Counsel

Florida Office of Financial Regulation
200 East Gaines Street

Tallahassee, FL 32399

Office: (850) 410-9887

Direct: (850) 410-9716
Sheila.harley@flofr.com

WWW.FLOFR.COM
101 East Gaines Street, Tallahassee, Florida 32399-0370
(850)410-9601
Mailing Address: 200 East Gaines Street, Tallahassee, Florida 32399-0370



JAPC Comment:  Notice: 69V-40.002(1)(b)S.: It appears that the prior effective date of the
amended form was not coded with a strikethrough in the published Notice of Proposed Rule.
Please correct this coding to remove the reference to the prior version of this form.

OFR Response: The omission has been corrected. See attached Notice of Correction.



Notice of Change/Withdrawal

DEPARTMENT OF FINANCIAL SERVICES
Finance
RULE NO.: RULE TITLE:
69V-40.002 Adoption of Forms
NOTICE OF CORRECTION
Notice is hereby given that the following correction has been made to the proposed rule in Vol. 47 No. 12, January
20, 2021 issue of the Florida Administrative Register.

This correction is in response to written comments received from the Joint Administrative Procedures Committee.

Rule 69V-40.002(1)(b)5. was incorrectly coded. The October 1, 2010 effective date of the amended form should
have been stricken in the rule.


https://www.flrules.org/gateway/department.asp?id=69
https://www.flrules.org/gateway/organization.asp?id=524
https://www.flrules.org/gateway/ruleNo.asp?id=69V-40.002

State of Florida
Office of Financial Regulation

DECLARATION OF INTENT TO ENGAGE SOLELY IN LOAN PROCESSING

To submit or terminate a declaration, this form must be emailed to: OFR.NMLS@flofr.com

TYPE OF NOTIFICATION

O Submit Declaration

O Terminate Declaration
APPLICANT/LICENSEE INFORMATION (Answer all questions listed below)

1. FLORIDA LICENSE NUMBER (If currently licensed):
2. APPLICANT’S/LICENSEE’S NMLS ID #:
3. NAME OF APPLICANT/LICENSEE:

4. DAYTIME PHONE #: () -

I, the undersigned person, have full authority to sign and verify this notification. | have read this notification
and have knowledge of the information stated herein. This notification, and all information submitted in
connection herewith, is complete and accurate, to the best of my knowledge and belief.

By filing this declaration, | will engage only in the activities of a “contract loan processor” as that term is
defined in section 494.001(6), Florida Statutes. | understand that while | have this declaration on file with
the Office, | may perform loan processing activities for more than one mortgage broker or lender, but cannot
perform activities that fall within the scope of the activities of a “loan originator” without first terminating this
declaration and that this termination must be filed before performing those activities. Upon termination of
this declaration, | understand that | will only be able to perform loan originator activities for one licensee
pursuant to the requirements of section 494.00331(1), Florida Statutes.

Section 837.06, F.S., states: Whoever knowingly makes a false statement in writing with the intent to
mislead a public servant in the performance of his or her official duty shall be guilty of a misdemeanor of
the second degree, punishable as provided in s. 775.082 or s. 775.083.

Signature Date

101 East Gaines Street, Tallahassee, Florida 32399-0376
(850) 410-9601
Mailing Address: 200 East Gaines Street, Tallahassee, Florida
32399-0376

FORM OFR-494-13, EFFECTIVE XX-XX-XXXX, INCORPORATED BY REFERENCE IN RULE 69V-40.002, F.A.C.
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FINANCIAL SERVICES COMMISSION
OFFICE OF FINANCIAL REGULATION
AGENDA ITEM # 2: REQUEST APPROVAL TO PUBLISH NOTICE OF PROPOSED RULE

Action Requested

The Office of Financial Regulation (“OFR”) requests approval to publish a Notice of Proposed
Rule regarding Rules 69U-110.021, 69U-110.0211, 69U-110.026, 69U-110.031, 69U-110.062,
and 69U-110.063, Florida Administrative Code (“F.A.C”), pertaining to credit unions.

Summary and Justification of Rules

The proposed rule amendments update legal citations and the federal standards that are cited and
incorporated by reference in five rules pertaining to state credit unions. The rule amendments also
update a citation to state law in Rule 69U-110.063, F.A.C.

Specifically, the amendments replace: the 2006 versions of 12 C.F.R. 88 741.6, 741.202, 701.37,
and 12 C.F.R. Part 702 with the 2020 versions; the 2018 versions of 12 C.F.R. 88 741.3(d) and
741.201(a) with the 2020 versions; and the 2006 version of 12 U.S.C. § 1790d(c) with the 2018

version.

For clarity and ease of reference, the rule amendments also delete references to the National Credit
Union Act (“Act”) and National Credit Union Administration (“NCUA”) Rules that duplicate the

references to the codified versions of the Act and NCUA Rules.

The rule amendments update a citation to state law in Rule 69U-110.063, F.A.C. The rule pertains
to the maintenance and retention of books and records by a custodian appointed by the OFR
following voluntary or involuntary liquidation of a credit union. The amendment deletes the
citation to section 657.055, F.S., which was repealed in 2005, and replaces it with a citation to the

current equivalent provision — section 655.91, F.S.

Rule 69U-110.021, F.A.C., pertains to the requirement that a credit union notify OFR of the

elections or appointments of credit union board members, committee members, and officers. The
notification requirement may be satisfied by providing the OFR a copy of the reports filed pursuant

to 12 C.F.R § 741.6. The proposed amendment will replace the 2006 version of the regulation



with the 2020 version. The amendment also adds the agency’s mailing and email addresses for

filings.

Rule 69U-110.0211, F.A.C., pertains to the requirement that a credit union maintain liability and

bond insurance for employees, directors, officers, supervisory or audit committee members, and
credit committee members. The rule amendment updates the federal standards that are
incorporated by reference -- 12 C.F.R. 88 741.3(d) and 741.201(a) — by replacing the 2018 version
with the 2020 version. For clarity, the amendment also deletes the reference to “National Credit
Union Administration Rules 741.3(d) and 741.201(a).”

Rule 69U-110.026, F.A.C., pertains to requirements for a credit union’s supervisory or audit

committee and the annual audit. The amendment replaces the 2006 version of the federal standard
incorporated in the rule -- 12 C.F.R. 8 741.202 — with the 2020 version. For clarity, the amendment
also deletes the reference to “National Credit Union Administration Rule 741.202.”

Rule 69U-110.031, F.A.C., pertains to certain credit unions powers. The rule amendment updates

the reference to a federal standard for serving as a tax and loan depository and financial agent.
Specifically, the amendment replaces the 2006 version of 12 C.F.R. § 701.37 with the 2020 version
and, for clarity, deletes the reference to “NCUA Rule 701.37.”

Rule 69U-110.062, F.A.C., pertains to the capitalization criteria for conservatorship or involuntary

liquidation actions. The rule provides that the criteria shall be as defined in the net worth categories
in the 2006 versions of 12 U.S.C. § 1790d(c) and 12 C.F.R. Part 702. The amendment replaces
those versions with the 2018 and 2020 versions, respectively. For clarity, the amendment also

deletes the reference to section 216 of the Federal Credit Union Act and amendments.

Rule 69U-110.063, F.A.C., pertains the maintenance and retention of a credit union’s books and

records following voluntary or involuntary liquidation of the credit union. The amendment deletes
the reference to a repealed statutory provision (section 657.055, F.S.) and replaces it with a

reference to the current equivalent provision (section 655.91, F.S.).

Proposed Text of Rules

69U-110.021 Notification to OFR after Elections or Appointments.
(1) No change.



(2) Within thirty (30) days after election or appointment, a record of the names and addresses of the members of
the board, members of committees, and all officers of the credit union shall be filed with the office. This filing may
be satisfied by providing the office with a copy of reports filed with the National Credit Union Administration per 12
CF.R. 87416 (1-1-2020 Edition 2006), which is incorporated by reference and available at
http://www.flrules.org/Gateway/reference.asp?No=Ref-XXXXX and the OFR’s website, www.flofr.com.

(3) Filings required by this rule shall be submitted to OFR by mail or email as follows:

Division of Financial Institutions
Office of Financial Regulation

200 East Gaines Street

Tallahassee, Florida 32399-0371
OFRFinanciallnstitutions@flofr.com

Rulemaking Authority 655.012(2), 657.028(6) FS. Law Implemented 657.021, 657.028(6) FS. History—New 7-24-66.
Formerly 3-5.07, Amended 10-21-75, Formerly 3D-10.08, Amended 10-13-81, Formerly 3C-30.08, 3C-30.008,
Amended 10-8-95, Formerly 3C-110.021, Amended 3-6-07, 7-27-15

69U-110.0211 Liability and Bond Insurance.

The credit union shall maintain officer and director liability insurance and blanket bond insurance in such amounts
and terms as requwed to malntam insurance of accounts by the National Credit Unlon Share Insurance Fund, as
provided in Na at 12 C.F.R. §§741.3(d)
and 741.201(a) (1- 1 2020 Edltlon) 141—294:{a)—|cespeetwe1ty—€29}8»— WhICh are hereby incorporated by reference and
available at http://www.flrules.org/Gateway/reference.asp?No=Ref-XXXXX09663 and the OFR’s website,
www.flofr.com. The liability and bond insurance shall provide, at a minimum, coverage for errors, omissions,
negligence, fraud, and dishonesty by all employees, directors, officers, supervisory or audit committee members, and
credit committee members. The credit union shall also maintain applicable insurance coverage with respect to all
operations and activities.

Rulemaking Authority 655.012(2) FS. Law Implemented 657.021 FS. History—New 10-13-81, Formerly 3C-30.33, 3C-
30.033, Amended 10-8-95, Formerly 3C-110.0211, Amended 3-6-07, 9-11-18

69U-110.026 Supervisory/Audit Committee; Audit.

(1) No change.

(2) The supervisory or audit committee of each state chartered credit union shall perform, or cause to be
performed, an annual audit of the credit union in each calendar year and within 15 months of the previous audit. The
complete audit, including all summaries, reports, drafts, work papers, and similar documents, shall be made available
upon request to the OFR for examination, copying, and review at the credit union’s principal place of business. The
annual audit shall be performed in such a manner as to ensure the maintenance of account insurance as required by
section 657.033(9), F.S., as provided in 12 C.F.R. 8§741.202 (1-1-2020 Edition), National-CreditUnion-Administration
Rule-741.202 (codified-at- 12 C-F-R-—8741.202 (2006)); which is hereby incorporated by reference and available at
http://www.flrules.org/Gateway/reference.asp?No=Ref-XXXXX and the OFR’s website, www.flofr.com.

(3) through (4) No change.

Rulemaking Authority 655.012(2), 657.026(3)(a) FS. Law Implemented 655.045, 657.026, 657.033(9) FS. History—
New 7-25-66, Formerly 3-5.08, Amended 10-21-75, Formerly 3D-10.10, Amended 10-13-81, Formerly 3C-30.10, 3C-
30.010, Amended 10-8-95, Formerly 3C-110.026, Amended 3-6-07

69U-110.031 Powvers.

(1) No change.

(2) General Powers Activities. Credit unions are authorized to engage in those general powers activities to provide
financial services and benefits to their members without prior approval of the OFR, unless such approval is otherwise
specifically required by law or is necessary to achieve competitive equality per section 655.061, F.S. The following


http://www.flrules.org/Gateway/reference.asp?No=Ref-09663

general power activity is so authorized for competitive equality:
Credit unions may serve as a United States Treasury Department tax and loan depository, a depository of Federal
taxes, and a financial agent of the United States Government, in accordance with 12 C.F.R. §701.37 (1-1-2020
Edition), NCUA-Rule 70137 (codified-at- 12 C-F-R-§701.37(2006)); which is hereby incorporated by reference and
available at http://www.flrules.org/Gateway/reference.asp?No=Ref-XXXXX and the OFR’s website, www.flofr.com.
(3) No change.

Rulemaking Authority 655.012(2) FS. Law Implemented 655.061, 657.031, 657.042 FS. History—New 3-6-07,
Amended 9-11-18

69U-110.062 Capitalization Criteria for Conservatorship or Involuntary Liquidation Actions.
The office may take action to have a credit union placed into a conservatorship or involuntary liquidation upon finding
that, among other reasons, the credit union is significantly undercapitalized or undercapitalized, and has no reasonable
prospect of becoming adequately capitalized. The criteria for such determination of capitalization shall be as defined
in the net worth categories contained in 12 U.S.C. §1790d(c) (2018),
http://www.flrules.org/Gateway/reference.asp?No=Ref-XXXXX, and s—246—the¥ede¥al—€#ed+t—Umen—Aet—eedmed

3649—and—the—regu+aneﬂs—ppe+mlgated—the¥euﬂder—m 12 CFR Part 702 (112020 Edltlon 2996)

http://www.flrules.org/Gateway/reference.asp?No=Ref-XXXXX, which are incorporated by reference. This material
is also available on the OFR’s website, www.flofr.com.

Rulemaking Authority 655.012(2), 657.062(1)(c), 657.063(1) FS. Law Implemented 657.062, 657.063 FS. History—
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§741.6 Financial and statistical and
other reports.

(a) Upon written notice from the
NCUA Board, Regional Director, Direc-
tor of the Office of Examination and
Insurance, or Director of the Office of
National Examinations and Super-
vision, insured credit unions must file
financial and other reports in accord-
ance with the instructions in the no-
tice. Insured credit unions must use
NCUA’s information management sys-
tem, or other electronic means speci-
fied by NCUA, to submit their data on-
line.

(1) Credit Union Profile. Insured credit
unions must submit to NCUA a Credit
Union Profile, NCUA Form 4501 or its
equivalent, within 10 days after an
election or appointment of senior man-
agement or volunteer officials or with-
in 30 days of any change of the infor-
mation in the profile.

(2) Financial and statistical report.
Natural person credit unions must file
a Call Report with NCUA quarterly in
accordance with the instructions in the
NCUA Form 5300. Corporate credit
unions must file a Corporate Credit
Union Call Report with NCUA monthly
in accordance with the instructions in
the NCUA Form 5310. Credit unions
must submit a corrected Call Report
upon notification or the discovery of a
need for correction.

(b) Consistency with GAAP. The ac-
counts of financial statements and re-
ports required to be filed quarterly
under paragraph (a) of this section
must reflect GAAP if the credit union
has total assets of $10 million or great-
er, but may reflect regulatory account-
ing principles other than GAAP if the
credit union has total assets of less
than $10 million (except that a Feder-
ally insured State-chartered -credit
union may be required by its state
credit union supervisor to follow GAAP
regardless of asset size).

(c) GAAP sources. GAAP means gen-
erally accepted accounting principles,
as defined in §715.2(e) of this chapter.
GAAP is distinct from GAAS, which
means generally accepted auditing
standards, as defined in §715.2(f) of this
chapter. Authoritative sources of
GAAP include, but are not limited to,
pronouncements of the Financial Ac-
counting Standards Board (FASB) and

12 CFR Ch. VII (1-1-20 Edition)

its predecessor organizations, the Ac-
counting Standards Executive Com-
mittee (AcSEC) of the American Insti-
tute of Certified Public Accountants
(AICPA), the FASB’s Emerging Issues
Task Force (EITF), and the applicable
AICPA Audit and Accounting Guide.

[60 FR 58504, Nov. 28, 1995, as amended at 64
FR 41040, July 29, 1999; 67 FR 12464, Mar. 19,
2002; 71 FR 4034, Jan. 25, 2006; 74 FR 35769,
July 21, 2009; 78 FR 32545, May 31, 2013; 78 FR
64885, Oct. 30, 2013]

§741.7 Conversion to a state-chartered
credit union.

Any federal credit union that peti-
tions to convert to a state-chartered
federally insured credit union is re-
quired to apply to the Regional Direc-
tor for continued insurance of its ac-
counts and meet the requirements as
stated in the Act and this part. If the
application for continued insurance is
not approved, such insurance will ter-
minate subject to the conditions set
forth in section 206(d) of the Act.

§741.8 Purchase of assets and assump-
tion of liabilities.

(a) Any credit union insured by the
National Credit Union Share Insurance
Fund (NCUSIF) must receive approval
from the NCUA before purchasing loans
or assuming an assignment of deposits,
shares, or liabilities from:

(1) Any credit union that is not in-
sured by the NCUSIF;

(2) Any other financial-type institu-
tion (including depository institutions,
mortgage banks, consumer finance
companies, insurance companies, loan
brokers, and other loan sellers or li-
ability traders); or

(3) Any successor in interest to any
institution identified in paragraph
(a)(1) or (a)(2) of this section.

(b) Approval is not required for:

(1) Purchases of student loans or real
estate secured loans to facilitate the
packaging of a pool of loans to be sold
or pledged on the secondary market
under §701.23(b)(1)(iii) or (iv) of this
chapter or comparable state law for
state-chartered credit unions, or pur-
chases of member loans under
§701.23(b)(1)(i) of this chapter or com-
parable state law for state-chartered
credit unions;
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APPENDIX A TO PART 741—GUIDANCE FOR AN
INTEREST RATE RISK POLICY AND AN EF-
FECTIVE PROGRAM

APPENDIX B TO PART 741—INTERPRETIVE RUL-
ING AND POLICY STATEMENT ON LOAN
WORKOUTS, NONACCRUAL POLICY, AND
REGULATORY REPORTING OF TROUBLED
DEBT RESTRUCTURED LOANS

AUTHORITY: 12 U.S.C. 1757, 1766(a), 1781-1790,
and 1790d; 31 U.S.C. 3717.

SOURCE: 60 FR 58504, Nov. 28, 1995, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 741 appear at 84 FR 1608, Feb. 5, 2019.

§741.0 Scope.

The provisions of this part apply to
federal credit unions, federally insured
state-chartered credit unions, and cred-
it unions making application for insur-
ance of accounts pursuant to title II of
the Act, unless the context of a provi-
sion indicates its application is other-
wise limited. This part prescribes var-
ious requirements for obtaining and
maintaining federal insurance and the
payment of insurance premiums and
capitalization deposit. Subpart A of
this part contains substantive require-
ments that are not codified elsewhere
in this chapter. Subpart B of this part
lists additional regulations, set forth
elsewhere in this chapter as applying
to federal credit unions, that also
apply to federally insured state-char-
tered credit unions. As used in this
part, “‘insured credit union’ means a
credit union whose accounts are in-
sured by the National Credit Union
Share Insurance Fund (NCUSIF).

Subpart  A—Regulations  That
Apply to Both Federal Credit
Unions and Federally Insured
State-Chartered Credit Unions
and That Are Not Codified
Elsewhere in NCUA'’s Regula-
tions

§741.1 Examination.

As provided in Sections 201 and 204 of
the Act (12 U.S.C. 1781 and 1784), the
NCUA Board is authorized to examine
any insured credit union or any credit
union making application for insurance
of its accounts. Such examination may
require access to all records, reports,
contracts to which the credit union is

12 CFR Ch. VII (1-1-20 Edition)

a party, and information concerning
the affairs of the credit union. Upon re-
quest, such documentation must be
provided to the NCUA Board or its rep-
resentative. Any credit union which
makes application for insurance will be
required to pay the cost of such exam-
ination and processing. To the max-
imum extent feasible, the NCUA Board
will utilize examinations conducted by
state regulatory agencies.

§741.2 Maximum borrowing authority.

(a) Any credit union which makes ap-
plication for insurance of its accounts
pursuant to title IT of the Act, or any
insured credit union, must not borrow,
from any source, an aggregate amount
in excess of 50 per centum of its paid-
in and unimpaired capital and surplus
(shares and undivided earnings, plus
net income or minus net loss).

(b) A federally insured state-char-
tered credit union may apply to the re-
gional director for a waiver of para-
graph (a) of this section up to the
amount permitted under the applicable
state law or by the state regulator. The
waiver request must include:

(1) Written approval from the state
regulator;

(2) A detailed analysis of the safety
and soundness implications of the pro-
posed waiver;

(3) A proposed aggregate dollar
amount or percentage of paid-in and
unimpaired capital and surplus limita-
tion; and

(4) An explanation demonstrating the
need to raise the limit.

(c) The regional director will approve
the waiver request if the proposed bor-
rowing limit will not adversely affect
the safety and soundness of the feder-
ally insured state-chartered -credit
union.

[60 FR 58504, Nov. 28, 1995, as amended at 69
FR 8547, Feb. 25, 2004]

§741.83 Criteria.

In determining the insurability of a
credit union which makes application
for insurance and in continuing the in-
surability of its accounts pursuant to
title II of the Act, the following cri-
teria shall be applied:

(a) Reserves—(1) General rule. State-
chartered credit unions are subject to
section 216 of the Act, 12 U.S.C. 1790d,
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and to part 702 and subpart L. of part
747 of this chapter.

(2) Special reserve for monconforming
investments. State-chartered credit
unions (except state-chartered cor-
porate credit unions) are required to
establish an additional special reserve
for investments if those credit unions
are permitted by their respective state
laws to make investments beyond
those authorized in the Act or the
NCUA Rules and Regulations. For pur-
poses of this paragraph, if a state-char-
tered credit union conducts and docu-
ments an analysis that reasonably con-
cludes an investment is at least invest-
ment grade, as defined in §703.2 of this
chapter, and the investment is other-
wise permissible for Federal credit
unions, that investment is not consid-
ered to be beyond those authorized by
the Act or the NCUA Rules and Regula-
tions. For any investment other than
loans to members and obligations or
securities expressly authorized in title
I of the Act and part 703 of this chap-
ter, as amended, state-chartered credit
unions (except state-chartered cor-
porate credit unions) are required to
establish and maintain at the end of
each accounting period and prior to
payment of any dividend, an Appro-
priation for Non-conforming Invest-
ments in an amount at least equal to
the net excess of book value over cur-
rent market value of the investments.
If the market value cannot be deter-
mined, an amount equal to the full
book value will be established. When at
the end of any dividend period, the
amount in the Appropriation for Non-
conforming Investments exceeds the
difference between book value and
market value, the board of directors
may authorize the transfer of the ex-
cess to Undivided Earnings.

(b) Financial condition and policies.
The following factors are to be consid-
ered in determining whether the credit
union’s financial condition and policies
are both safe and sound:

(1) The existence of unfavorable
trends which may include excessive
losses on loans (i.e., losses which ex-
ceed the regular reserve or its equiva-
lent [in the case of state-chartered
credit unions] plus other irrevocable
reserves established as a contingency
against losses on loans), the presence

§741.3

of special reserve accounts used specifi-
cally for charging off loan balances of
deceased borrowers, and an expense
ratio so high that the required trans-
fers to reserves create a net operating
loss for the period or that the net gain
after these transfers is not sufficient to
permit the payment of a nominal divi-
dend;

(2) The existence of written lending
policies, including adequate docu-
mentation of secured loans and the
protection of security interests by re-
cording, bond, insurance or other ade-
quate means, adequate determination
of the financial capacity of borrowers
and co-makers for repayment of the
loan, adequate determination of value
of security on loans to ascertain that
said security is adequate to repay the
loan in the event of default, loan work-
out arrangements, and nonaccrual
standards that include the discontinu-
ance of interest accrual on loans past
due by 90 days or more and require-
ments for returning such loans, includ-
ing member business loans, to accrual
status.

(3) Investment policies which are
within the provisions of applicable law
and regulations, i.e., the Act and part
703 of this chapter for federal credit
unions and the laws of the state in
which the credit union operates for
state-chartered credit unions, except
state-chartered corporate credit
unions. State-chartered corporate cred-
it unions are permitted to make only
those investments that are in conform-
ance with part 704 of this chapter and
applicable state laws and regulations;

(4) The presence of any account or se-
curity, the form of which has not been
approved by the Board, except for ac-
counts authorized by state law for
state-chartered credit unions.

(5) The existence of a written interest
rate risk policy (‘“‘IRR policy’’) and an
effective interest rate risk manage-
ment program (‘‘effective IRR pro-
gram’’) as part of asset liability man-
agement. Federally insured credit
unions (“FICUs”) with assets of more
than $50 million, as measured by the
most recent Call Report filing, must
adopt a written IRR policy and imple-
ment an effective IRR program. Appen-
dix A to this part 741 provides guidance
on how to develop an IRR policy and an
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effective IRR program. The guidance
describes widely accepted best prac-
tices in the management of interest
rate risk for the benefit of all FICUs.

(c) Fitness of management. The offi-
cers, directors, and committee mem-
bers of the credit union must have con-
ducted its operations in accordance
with provisions of applicable law, regu-
lations, its charter and bylaws. No per-
son shall serve as a director, officer,
committee member, or employee of an
insured credit union who has been con-
victed of any criminal offense involv-
ing dishonesty or breach of trust, ex-
cept with the written consent of the
Board.

(d) Insurance of member accounts
would not otherwise involve undue risk to
the NCUSIF. The credit union must
maintain adequate fidelity bond cov-
erage as specified in §741.201. Any cir-
cumstances which may be unique to
the particular credit union concerned
shall also be considered in arriving at
the determination of whether or not an
undue risk to the NCUSIF is or may be
present. For purposes of this section,
the term ‘‘undue risk to the NCUSIF”
is defined as a condition which creates
a probability of loss in excess of that
normally found in a credit union and
which indicates a reasonably foresee-
able probability of the credit union be-
coming insolvent because of such con-
dition, with a resultant claim against
the NCUSIF.

(e) Powers and purposes. The credit
union must not perform services other
than those which are consistent with
the promotion of thrift and the cre-
ation of a source of credit for its mem-
bers, except as otherwise permitted by
law or regulation.

(f) Letter of disapproval. A credit
union whose application for share in-
surance is disapproved shall receive a
letter indicating the reasons for such
disapproval, a citation of the authority
for such disapproval, and suggested
methods by which the applying credit
union may correct its deficiencies and
thereby qualify for share insurance.

(g) Nothing in this section shall pre-
clude the NCUA Board from imposing

12 CFR Ch. VII (1-1-20 Edition)

additional terms or conditions pursu-
ant to the insurance agreement.

[60 FR 58504, Nov. 28, 1995, as amended at 64
FR 41040, July 29, 1999; 66 FR 8593, Feb. 18,
2000; 67 FR 71094, Nov. 29, 2002; 77 FR 32001,
May 31, 2012; 77 FR 5162, Feb. 2, 2012; 77 FR
74112, Dec. 13, 2012; 78 FR 4037, Jan. 18, 2013;
84 FR 1608, Feb. 5, 2019]

§741.4 Insurance premium and one
percent deposit.

(a) Scope. This section implements
the requirements of Section 202 of the
Act (12 U.S.C. 1782) providing for cap-
italization of the NCUSIF through the
maintenance of a deposit by each in-
sured credit union in an amount equal-
ing one percent of its insured shares
and payment of an insurance premium.

(b) Definitions. For purposes of this
section:

Aggregate amount of insured shares
means the sum of all insured shares re-
ported by federally insured credit
unions in calendar year-end Call Re-
ports from the calendar year for which
the Board declares an NCUSIF equity
distribution pursuant to paragraph (e)
of this section.

Aggregate average amount of insured
shares means the sum of the average
amount of insured shares as then re-
ported by all financial institutions eli-
gible to receive an NCUSIF equity dis-
tribution under subparagraph (e)(1) of
this section in quarterly Call Reports
over the calendar year for which the
Board declares an NCUSIF equity dis-
tribution divided by the number of re-
porting periods in that calendar year.

Available assets ratio means the ratio
of:

(i) The amount determined by sub-
tracting—

(A) Direct liabilities of the NCUSIF
and contingent liabilities for which no
provision for losses has been made from

(B) The sum of cash and the market
value of unencumbered investments
authorized under §203 of the Federal
Credit Union Act (12 U.S.C. 1783), to

(ii) The aggregate amount of insured
shares in all federally insured credit
unions.

Average amount of insured shares
means the sum of insured shares as
then reported by a financial institution
eligible to receive an NCUSIF equity
distribution under subparagraph (e)(1)
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received separately but for the con-
summation of the merger provided that
the merging federally insured credit
union has filed at least one quarterly
Call Report as a federally insured cred-
it union for a reporting period in the
calendar year for which the Board de-
clares the distribution. For purposes of
calculating the continuing federally in-
sured credit union’s average amount of
insured shares, any insured shares pre-
viously reported by the merging feder-
ally insured credit union on its quar-
terly Call Reports filed prior to the
consummation of the merger during
that calendar year for which the Board
declares the distribution shall be com-
bined with the insured shares reported
on the continuing federally insured
credit union’s quarterly Call Reports.

(E) Purchase and assumption trans-
actions. A federally insured credit
union that acquires all of the insured
shares of another federally insured
credit union in the calendar year for
which the Board declares an NCUSIF
equity distribution shall receive an
amount equivalent to what the acquir-
ing federally insured credit union and
the selling federally insured credit
union would have received but for the
consummation of the purchase and as-
sumption transaction provided that the
selling federally insured credit union
has filed at least one quarterly Call Re-
port as a federally insured credit union
for a reporting period in the calendar
year for which the Board declares an
NCUSIF equity distribution. For pur-
poses of calculating the acquiring fed-
erally insured credit union’s average
amount of insured shares, any insured
shares previously reported during that
calendar year for which the Board de-
clares an NCUSIF equity distribution
by the selling federally insured credit
union on its quarterly Call Reports
filed prior to the consummation of the
purchase and assumption transaction
shall be combined with the insured
shares reported on the acquiring feder-
ally insured credit union’s quarterly
Call Reports.

(c) Ezxpiration. This section shall ex-
pire and no longer be applicable after
December 31, 2022.

[83 FR 7962, Feb. 23, 2018]

12 CFR Ch. VII (1-1-20 Edition)

EFFECTIVE DATE NOTE: At 83 FR 7962, Feb.
23, 2018, §741.13 was added, effective Mar. 26,
2018, until Dec. 31, 2022.

Subpart B—Regulations Codified
Elsewhere in NCUA’s Regula-
tions as Applying to Federal
Credit Unions That Also Apply
to Federally Insured State-
Chartered Credit Unions

§741.201 Minimum fidelity bond re-
quirements.

(a) Any credit union which makes ap-
plication for insurance of its accounts
pursuant to title II of the Act must
possess the minimum fidelity bond cov-
erage stated in §§713.3, 713.5, and 713.6
in order for its application for such in-
surance to be approved and for such in-
surance coverage to continue. A feder-
ally insured credit union whose fidelity
bond coverage is terminated shall mail
notice of such termination to the Re-
gional Director not less than 35 days
prior to the effective date of such ter-
mination.

(b) Corporate credit unions must
comply with §704.18 of this chapter in
lieu of part 713 of this chapter.

[60 FR 58504, Nov. 28, 1995, as amended at 64
FR 28721, May 27, 1999; 70 FR 61716, Oct. 26,
2005; 84 FR 1608, Feb. 5, 2019]

§741.202 Audit and verification re-
quirements.

(a) The supervisory committee of
each credit union insured pursuant to
title II of the Act shall make or cause
to be made an audit of the credit union
at least once every calendar year cov-
ering the period elapsed since the last
audit. The audit must fully meet the
applicable requirements set forth in
part 715 of this chapter or applicable
state law, whichever requirement is
more stringent.

(b) Each credit union which is in-
sured pursuant to title II of the Act
shall verify or cause to be verified,
under controlled conditions, all pass-
books and accounts with the records of
the financial officer not less frequently
than once every 2 years. The
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received separately but for the con-
summation of the merger provided that
the merging federally insured credit
union has filed at least one quarterly
Call Report as a federally insured cred-
it union for a reporting period in the
calendar year for which the Board de-
clares the distribution. For purposes of
calculating the continuing federally in-
sured credit union’s average amount of
insured shares, any insured shares pre-
viously reported by the merging feder-
ally insured credit union on its quar-
terly Call Reports filed prior to the
consummation of the merger during
that calendar year for which the Board
declares the distribution shall be com-
bined with the insured shares reported
on the continuing federally insured
credit union’s quarterly Call Reports.

(E) Purchase and assumption trans-
actions. A federally insured credit
union that acquires all of the insured
shares of another federally insured
credit union in the calendar year for
which the Board declares an NCUSIF
equity distribution shall receive an
amount equivalent to what the acquir-
ing federally insured credit union and
the selling federally insured credit
union would have received but for the
consummation of the purchase and as-
sumption transaction provided that the
selling federally insured credit union
has filed at least one quarterly Call Re-
port as a federally insured credit union
for a reporting period in the calendar
year for which the Board declares an
NCUSIF equity distribution. For pur-
poses of calculating the acquiring fed-
erally insured credit union’s average
amount of insured shares, any insured
shares previously reported during that
calendar year for which the Board de-
clares an NCUSIF equity distribution
by the selling federally insured credit
union on its quarterly Call Reports
filed prior to the consummation of the
purchase and assumption transaction
shall be combined with the insured
shares reported on the acquiring feder-
ally insured credit union’s quarterly
Call Reports.

(c) Ezxpiration. This section shall ex-
pire and no longer be applicable after
December 31, 2022.

[83 FR 7962, Feb. 23, 2018]

12 CFR Ch. VII (1-1-20 Edition)

EFFECTIVE DATE NOTE: At 83 FR 7962, Feb.
23, 2018, §741.13 was added, effective Mar. 26,
2018, until Dec. 31, 2022.

Subpart B—Regulations Codified
Elsewhere in NCUA’s Regula-
tions as Applying to Federal
Credit Unions That Also Apply
to Federally Insured State-
Chartered Credit Unions

§741.201 Minimum fidelity bond re-
quirements.

(a) Any credit union which makes ap-
plication for insurance of its accounts
pursuant to title II of the Act must
possess the minimum fidelity bond cov-
erage stated in §§713.3, 713.5, and 713.6
in order for its application for such in-
surance to be approved and for such in-
surance coverage to continue. A feder-
ally insured credit union whose fidelity
bond coverage is terminated shall mail
notice of such termination to the Re-
gional Director not less than 35 days
prior to the effective date of such ter-
mination.

(b) Corporate credit unions must
comply with §704.18 of this chapter in
lieu of part 713 of this chapter.

[60 FR 58504, Nov. 28, 1995, as amended at 64
FR 28721, May 27, 1999; 70 FR 61716, Oct. 26,
2005; 84 FR 1608, Feb. 5, 2019]

§741.202 Audit and verification re-
quirements.

(a) The supervisory committee of
each credit union insured pursuant to
title II of the Act shall make or cause
to be made an audit of the credit union
at least once every calendar year cov-
ering the period elapsed since the last
audit. The audit must fully meet the
applicable requirements set forth in
part 715 of this chapter or applicable
state law, whichever requirement is
more stringent.

(b) Each credit union which is in-
sured pursuant to title II of the Act
shall verify or cause to be verified,
under controlled conditions, all pass-
books and accounts with the records of
the financial officer not less frequently
than once every 2 years. The
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verification must fully meet the re-
quirements set forth in §715.8 of this
chapter.

[60 FR 58504, Nov. 28, 1995, as amended at 64
FR 41040, July 29, 1999]

§741.203 Minimum
quirements.

loan policy re-

Any credit union which is insured
pursuant to title IT of the Act must:

(a) Adhere to the requirements stated
in part 723 of this chapter concerning
commercial lending and member busi-
ness loans, §701.21(c)(8) of this chapter
concerning prohibited fees, and
§701.21(d)(5) of this chapter concerning
non-preferential loans. Federally in-
sured state chartered credit unions in a
given state are exempt from these re-
quirements if the state supervisory au-
thority for that state adopts substan-
tially equivalent regulations as deter-
mined by the NCUA Board or, in the
case of the commercial lending and
member business loan requirements, if
the state supervisory authority admin-
isters a state commercial and member
business loan rule for use by federally
insured credit unions chartered in that
state that at least covers all the provi-
sions in part 723 of this chapter and is
no less restrictive, upon determination
by NCUA. In nonexempt states, all re-
quired NCUA reviews and approvals
will be handled in coordination with
the state credit union supervisory au-
thority; and

(b) Adhere to the requirements stated
in part 722 of this chapter concerning
appraisals.

(c) Adhere to the requirements stated
in §701.21(h) of this chapter concerning
third-party servicing of indirect vehi-
cle loans. Before a state-chartered
credit union applies to a regional direc-
tor for a waiver under §701.21(h)(2), it
must first notify its state supervisory
authority. The regional director will
not grant a waiver unless the appro-
priate state official concurs in the
waiver. The 45-day period for the re-
gional director to act on a waiver re-
quest, as described §701.21(h)(3), will
not begin until the regional director
has received the state official’s concur-

§741.204

rence and any other necessary informa-
tion.

[60 FR 58504, Nov. 28, 1995, as amended at 63
FR 51802, Sept. 29, 1998; 64 FR 28733, May 27,
1999; 71 FR 36667, June 28, 2006; 81 FR 13559,
Mar. 14, 2016]

§741.204 Maximum public unit and
nonmember accounts, and low-in-
come designation.

Any credit union that is insured, or
that makes application for insurance,
pursuant to title IT of the Act must:

(a) Adhere to the requirements of
§701.32 of this chapter regarding public
unit and nonmember accounts, pro-
vided it has the authority to accept
such accounts. Requests by federally
insured state-chartered credit unions
for an exemption from the limitation
of §701.32 of this chapter will be made
and reviewed on the same basis as that
provided in §701.32 of this chapter for
federal credit unions, provided, how-
ever that NCUA will not grant an ex-
emption without the concurrence of
the appropriate state regulator.

(b) Obtain a low-income designation
in order to accept nonmember ac-
counts, other than from public units or
other credit unions, provided it has the
authority to accept such accounts
under state law. The state regulator
shall make the low-income designation
with the concurrence of NCUA. The
designation will be made and reviewed
by the state regulator on the same
basis as that provided in §701.34(a) of
this chapter for federal credit unions.
Removal of the designation by the
state regulator for such credit unions
shall be with the concurrence of NCUA.

(c) Receive secondary capital ac-
counts only if the credit has a low-in-
come designation pursuant to para-
graph (b) of this section, and then only
in accordance with the terms and con-
ditions authorized for Federal credit
unions pursuant to §701.34(b)(1) of this
chapter and to the extent not incon-
sistent with applicable state law and
regulation. State chartered federally
insured credit unions offering sec-
ondary capital accounts must submit
the plan required by §701.34(b)(1) to
both the state supervisory authority
and the NCUA for approval. The state
supervisory authority must approve or
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advertise the property for sale. The
federal credit union must complete the
sale within five years of abandonment,
unless NCUA waives this requirement.
To seek a waiver, a federal credit union
must submit a written request to its
Regional Office and fully explain why
it needs the waiver. The Regional Di-
rector will provide the federal credit
union a written response, either ap-
proving or disapproving the request.
The Regional Director’s decision will
be based on safety and soundness con-
siderations.

(d) Prohibited transactions. (1) A fed-
eral credit union must not acquire, or
lease for one year or longer, premises
from any of the following, unless NCUA
waives this prohibition:

(i) A member of the federal credit
union’s board of directors, credit com-
mittee, supervisory committee, or sen-
ior management, or an immediate fam-
ily member of such individual;

(ii) A corporation in which a member
of the federal credit union’s board of
directors, credit committee, super-
visory committee, or senior manage-
ment, or an immediate family member
of such individual, is an officer or di-
rector, or has a stock interest of 10 per-
cent or more; or

(iii) A partnership, limited liability
company, or other entity in which a
member of the federal credit union’s
board of directors, credit committee,
supervisory committee, or senior man-
agement, or an immediate family
member of such individual, is a general
partner, or a limited partner or entity
member with an interest of 10 percent
or more.

(2) A federal credit union must not
lease for one year or longer premises
from any of its employees if the em-
ployee is directly involved in acquiring
premises, unless the federal credit
union’s board of directors determines
the employee’s involvement is not a
conflict of interest.

(3) All transactions with business as-
sociates or family members not specifi-
cally prohibited by this section must
be conducted at arm’s length and in
the interest of the federal credit union.

(4) To seek a waiver from any of the
prohibitions in this paragraph (d), a
federal credit union must submit a
written request to its Regional Office

12 CFR Ch. VII (1-1-20 Edition)

and fully explain why it needs the
waiver. Within 45 days of the receipt of
the waiver request or all necessary doc-
umentation, whichever is later, the Re-
gional Director will provide the federal
credit union a written response, either
approving or disapproving its request.
The Regional Director’s decision will
be based on safety and soundness con-
siderations and a determination as to
whether a conflict of interest exists.

[78 FR 57252, Sept. 18, 2013, as amended at 80
FR 45850, Aug. 3, 2015; 81 FR 93580, Dec. 21,
2016]

§701.37 Treasury tax and loan deposi-
taries; depositaries and financial
agents of the Government.

(a) Definitions. (1) Treasury Tax and
Loan (TT&L) Remittance Account means
a nondividend-paying account, the bal-
ance of which is subject to the right of
immediate withdrawal, established for
receipt of payments of Federal taxes
and certain United States obligations
under United States Treasury Depart-
ment regulations.

(2) TT&L Note Account means an ac-
count subject to the right of immediate
call, evidencing funds held by deposi-
taries electing the note option under
United States Treasury Department
regulations.

(38) Treasury General Account means an
account, established under TUnited
States Treasury Department regula-
tions, in which a zero balance may be
maintained and from which the entire
balance may be withdrawn by the de-
positor immediately under all cir-
cumstances except closure of the credit
union.

(4) U.S. Treasury Time Deposit—Open
Account means a nondividend-bearing
account, established under TUnited
States Treasury Department regula-
tions, which generally may not be
withdrawn until the expiration of 14
days after the date of the United
States Treasury Department’s written
notice of intent to withdraw.

(b) Subject to regulation of the
United States Treasury Department, a
Federal credit union may serve as a
Treasury tax and loan depositary, a de-
positary of Federal taxes, a depositary
of public money, and a financial agent
of the United States Government. In
serving in these capacities, a Federal
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credit union may maintain the ac-
counts defined in subsection (a), pledge
collateral, and perform the services de-
scribed under United States Treasury
Department regulations for institu-
tions acting in these capacities.

(c) Funds held in a TT&L Remittance
Account, a TT&L Note Account, a
Treasury General Account, and a U.S.
Treasury Time Deposit—Open Account
shall be considered deposits of public
funds. Funds held in a TT&L Remit-
tance Account and a TT&L Note Ac-
count shall be added together and in-
sured up to a maximum of $250,000 in
the aggregate. Funds held in a Treas-
ury General Account and a U.S. Treas-
ury Time Deposit—Open Account shall
be added together and insured up to a
maximum of $250,000 in the aggregate.

(d) Funds held in a TT&L Remittance
Account, a TT&L Note Account, a
Treasury General Account, and U.S.
Treasury Time Deposit—Open Account
are not subject to the 60-day notice re-
quirement of Article III, section 5(a) of
the Federal Credit Union Bylaws.

[64 FR 18471, May 1, 1989, as amended at 78
FR 4030, Jan. 18, 2013]

§701.38 Borrowed funds from natural
persons.

(a) Federal credit unions may borrow
from a natural person, provided:

(1) The borrowing is evidenced by a
signed promissory note which sets
forth the terms and conditions regard-
ing maturity, prepayment, interest
rate, method of computation, and
method of payment;

(2) The promissory note and any ad-
vertisement for such funds contains
conspicuous langauge indicating that:

(i) The note represents money bor-
rowed by the credit union;

(ii) The note does not represent
shares and, therefore, is not insured by
the National Credit Union Share Insur-
ance Fund.

(b) Federal credit unions must com-
ply with the maximum borrowing au-
thority of §741.2 of this chapter.

[45 FR 29271, May 2, 1980, as amended at 47
FR 17979, Apr. 27, 1982; 72 FR 30246, May 31,
2007]

§701.39

§701.39 Statutory lien.

(a) Definitions. Within this section,
each of the following terms has the
meaning prescribed below:

(1) Except as otherwise provided by law
or except as otherwise provided by federal
law is a qualifying phrase referring to a
federal and/or state law, as the case
may be, which supersedes a require-
ment of this section. It is the responsi-
bility of the credit union to ascertain
whether such statutory or case law ex-
ists and is applicable;

(2) Impress means to attach to a mem-
ber’s account and is the act which
makes the lien enforceable against
that account;

(3) Member means any member who is
primarily, secondarily or otherwise re-
sponsible for an outstanding financial
obligation to the credit union, includ-
ing without Ilimitation an obligor,
maker, co-maker, guarantor, co-signer,
endorser, surety or accommodation
party;

(4) Notice means written notice to a
member disclosing, in plain language,
that the credit union has the right to
impress and enforce a statutory lien
against the member’s shares and divi-
dends in the event of failure to satisfy
a financial obligation, and may enforce
the right without further notice to the
member. Such notice must be given at
the time, or at any time before, the
member incurs the financial obliga-
tion;

(5) Statutory lien means the right
granted by section 107(11) of the Fed-
eral Credit Union Act, 12 TU.S.C.
1757(11), to a federal credit union to es-
tablish a right in or claim to a mem-
ber’s shares and dividends equal to the
amount of that member’s outstanding
financial obligation to the credit
union, as that amount varies from time
to time.

(b) Superior claim. Except as other-
wise provided by law, a statutory lien
gives the federal credit union priority
over other creditors when claims are
asserted against a member’s ac-
count(s).

(c) Impressing a statutory lien. Except
as otherwise provided by federal law, a
credit union can impress a statutory
lien on a member’s account(s)—
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(2) to pay compensatory damages, or
(3) take other appropriate actions to remedy
any past discrimination.

(d) Limitations

The protections of this section shall not apply
to any employee who—
(1) deliberately causes or participates in the
alleged violation of law or regulation, or
(2) knowingly or recklessly provides sub-
stantially false information to such an agency
or the Attorney General.

(June 26, 1934, ch. 750, title II, §213, as added
Pub. L. 101-73, title IX, §932(b), Aug. 9, 1989, 103
Stat. 494; amended Pub. L. 102-242, title II,
§251(b)(1), (2), Dec. 19, 1991, 105 Stat. 2332, 2333;
Pub. L. 102-550, title XVI, §1604(d), Oct. 28, 1992,
106 Stat. 4084.)

AMENDMENTS

1992—Subsec. (a)(2). Pub. L. 102-550 substituted, in
subpar. (A), ‘“‘union or the” for ‘“‘union the’’ and in sub-
par. (B), ‘“‘committee member, or employee of any cred-
it union” for ‘‘or employee of any depository institu-
tion or any such bank’’.

1991—Subsec. (a). Pub. L. 102-242, §251(b)(1), sub-
stituted ‘‘In general’’ for ‘‘Prohibition against discrimi-
nation against whistleblowers’ in heading and amend-
ed text generally. Prior to amendment, text read as fol-
lows: ‘““No federally insured credit union may discharge
or otherwise discriminate against any employee with
respect to compensation, terms, conditions, or privi-
leges of employment because the employee (or any per-
son acting pursuant to the request of the employee)
provided information to the Board or to the Attorney
General regarding a possible violation of any law or
regulation by the credit union or any of its officers, di-
rectors, or employees.”’

Subsec. (c). Pub. L. 102-242, §251(b)(2), inserted ‘‘or
the Administration’ after ‘‘the credit union’.

EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by Pub. L. 102-550 effective as if included
in the Federal Deposit Insurance Corporation Improve-
ment Act of 1991, Pub. L. 102-242, as of Dec. 19, 1991, see
section 1609(a) of Pub. L. 102-550, set out as a note
under section 191 of this title.

EFFECTIVE DATE OF 1991 AMENDMENT

Pub. L. 102-242, title II, §251(b)(3), Dec. 19, 1991, 105
Stat. 2333, provided that: ‘‘Paragraph (2) of section
213(a) of the Federal Credit Union Act [12 U.S.C.
1790b(a)(2)] (as added under the amendment made by
paragraph (1)) shall be treated as having taken effect
on January 1, 1987, and for purposes of any cause of ac-
tion arising under such paragraph (as so effective) be-
fore the date of the enactment of this Act [Dec. 19,
1991], the 2-year period referred to in section 213(b) of
such Act shall be deemed to begin on such date of en-
actment.”

§1790c. Reward for information leading to recov-
eries or civil penalties

The Board may pay rewards in connection
with an offense affecting an insured -credit
union, under the same circumstances and sub-
ject to the same limitations that a Federal
banking agency may pay rewards under section
1831j of this title in connection with an offense
affecting a depository institution insured by the
Federal Deposit Insurance Corporation.

(June 26, 1934, ch. 750, title II, §214, as added

Pub. L. 101-73, title IX, §933(b), Aug. 9, 1989, 103
Stat. 496.)
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§1790d. Prompt corrective action

(a) Resolving problems to protect Fund
(1) Purpose

The purpose of this section is to resolve the
problems of insured credit unions at the least
possible long-term loss to the Fund.

(2) Prompt corrective action required

The Board shall carry out the purpose of this
section by taking prompt corrective action to
resolve the problems of insured credit unions.

(b) Regulations required
(1) Insured credit unions
(A) In general

The Board shall, by regulation, prescribe a
system of prompt corrective action for in-
sured credit unions that is—

(i) consistent with this section; and
(ii) comparable to section 18310 of this
title.

(B) Cooperative character of credit unions

The Board shall design the system re-
quired under subparagraph (A) to take into
account that credit unions are not-for-profit
cooperatives that—

(i) do not issue capital stock;

(ii) must rely on retained earnings to
build net worth; and

(iii) have boards of directors that consist
primarily of volunteers.

(2) New credit unions
(A) In general

In addition to regulations under paragraph
(1), the Board shall, by regulation, prescribe
a system of prompt corrective action that
shall apply to new credit unions in lieu of
this section and the regulations prescribed
under paragraph (1).

(B) Criteria for alternative system

The Board shall design the system pre-
scribed under subparagraph (A)—

(i) to carry out the purpose of this sec-
tion;

(ii) to recognize that credit unions (as
cooperatives that do not issue capital
stock) initially have no net worth, and
give new credit unions reasonable time to
accumulate net worth;

(iii) to create adequate incentives for
new credit unions to become adequately
capitalized by the time that they either—

(I) have been in operation for more
than 10 years; or

(IT) have more than $10,000,000 in total
assets;

(iv) to impose appropriate restrictions
and requirements on new credit unions
that do not make sufficient progress to-
ward becoming adequately capitalized; and

(v) to prevent evasion of the purpose of
this section.

(c) Net worth categories
(1) In general

For purposes of this section the following
definitions shall apply:
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(A) Well capitalized

An insured credit union is ‘“‘well capital-
ized” if—
(i) it has a net worth ratio of not less
than 7 percent; and
(ii) it meets any applicable risk-based
net worth requirement under subsection
(a).
(B) Adequately capitalized

An insured credit union is ‘‘adequately
capitalized” if—
(i) it has a net worth ratio of not less
than 6 percent; and
(ii) it meets any applicable risk-based
net worth requirement under subsection
(a.
(C) Undercapitalized

An insured credit union is
capitalized” if—
(i) it has a net worth ratio of less than 6
percent; or
(ii) it fails to meet any applicable risk-
based net worth requirement under sub-
section (d).
(D) Significantly undercapitalized

‘“under-

An insured credit union is ‘‘significantly
undercapitalized”—
(i) if it has a net worth ratio of less than
4 percent; or
(ii) if—
(I) it has a net worth ratio of less than
5 percent; and
I1) it—

(aa) fails to submit an acceptable net
worth restoration plan within the time
allowed under subsection (f); or

(bb) materially fails to implement a
net worth restoration plan accepted by
the Board.

(E) Critically undercapitalized

An insured credit union is ‘‘critically
undercapitalized” if it has a net worth ratio
of less than 2 percent (or such higher net
worth ratio, not to exceed 3 percent, as the
Board may specify by regulation).

(2) Adjusting net worth levels
(A) In general

If, for purposes of section 1831lo(c) of this
title, the Federal banking agencies increase
or decrease the required minimum level for
the leverage limit (as those terms are used
in section 18310 of this title), the Board may,
by regulation, and subject to subparagraph
(B) of this paragraph, correspondingly in-
crease or decrease 1 or more of the net worth
ratios specified in subparagraphs (A)
through (D) of paragraph (1) of this sub-
section in an amount that is equal to not
more than the difference between the re-
quired minimum level most recently estab-
lished by the Federal banking agencies and 4
percent of total assets (with respect to insti-
tutions regulated by those agencies).

(B) Determinations required
The Board may increase or decrease net

worth ratios under subparagraph (A) only if
the Board—

TITLE 12—BANKS AND BANKING

§1790d

(i) determines, in consultation with the
Federal banking agencies, that the reason
for the increase or decrease in the required
minimum level for the leverage limit also
justifies the adjustment in net worth ra-
tios; and

(ii) determines that the resulting net
worth ratios are sufficient to carry out the
purpose of this section.

(C) Transition period required

If the Board increases any net worth ratio
under this paragraph, the Board shall give
insured credit unions a reasonable period of
time to meet the increased ratio.

(d) Risk-based net worth requirement for com-

plex credit unions
(1) In general

The regulations required under subsection
(b)(1) shall include a risk-based net worth re-
quirement for insured credit unions that are
complex, as defined by the Board based on the
portfolios of assets and liabilities of credit
unions.

(2) Standard

The Board shall design the risk-based net
worth requirement to take account of any ma-
terial risks against which the net worth ratio
required for an insured credit union to be ade-
quately capitalized may not provide adequate
protection.

(e) Earnings-retention requirement applicable to

credit unions that are not well capitalized
(1) In general

An insured credit union that is not well cap-
italized shall annually set aside as net worth
an amount equal to not less than 0.4 percent of
its total assets.

(2) Board’s authority to decrease earnings-re-
tention requirement

(A) In general

The Board may, by order, decrease the 0.4
percent requirement in paragraph (1) with
respect to a credit union to the extent that
the Board determines that the decrease—

(i) is necessary to avoid a significant re-
demption of shares; and

(ii) would further the purpose of this sec-
tion.

(B) Periodic review required

The Board shall periodically review any
order issued under subparagraph (A).

(f) Net worth restoration plan required

(1) In general

BEach insured credit union that is under-
capitalized shall submit an acceptable net
worth restoration plan to the Board within the
time allowed under this subsection.

(2) Assistance to small credit unions

The Board (or the staff of the Board) shall,
upon timely request by an insured credit
union with total assets of less than $10,000,000,
and subject to such regulations or guidelines
as the Board may prescribe, assist that credit
union in preparing a net worth restoration
plan.
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(3) Deadlines for submission and review of
plans

The Board shall, by regulation, establish
deadlines for submission of net worth restora-
tion plans under this subsection that—

(A) provide insured credit unions with rea-
sonable time to submit net worth restora-
tion plans; and

(B) require the Board to act on net worth
restoration plans expeditiously.

(4) Failure to submit acceptable plan within
time allowed

(A) Failure to submit any plan

If an insured credit union fails to submit a
net worth restoration plan within the time
allowed under paragraph (3), the Board
shall—

(i) promptly notify the credit union of
that failure; and

(ii) give the credit union a reasonable op-
portunity to submit a net worth restora-
tion plan.

(B) Submission of unacceptable plan

If an insured credit union submits a net
worth restoration plan within the time al-
lowed under paragraph (3), and the Board de-
termines that the plan is not acceptable, the
Board shall—

(i) promptly notify the credit union of
why the plan is not acceptable; and

(ii) give the credit union a reasonable op-
portunity to submit a revised plan.

(5) Accepting plan

The Board may accept a net worth restora-
tion plan only if the Board determines that
the plan is based on realistic assumptions and
is likely to succeed in restoring the net worth
of the credit union.

(g) Restrictions on undercapitalized
unions

(1) Restriction on asset growth

An insured credit union that is under-
capitalized shall not generally permit its aver-
age total assets to increase, unless—

(A) the Board has accepted the net worth
restoration plan of the credit union for that
action;

(B) any increase in total assets is consist-
ent with the net worth restoration plan; and

(C) the net worth ratio of the credit union
increases at a rate that is consistent with
the net worth restoration plan.

(2) Restriction on member business loans

Notwithstanding section 1757a(a) of this
title, an insured credit union that is under-
capitalized may not make any increase in the
total amount of member business loans (as de-
fined in section 1757a(c) of this title) outstand-
ing at that credit union at any one time, until
such time as the credit union becomes ade-
quately capitalized.

(h) More stringent treatment based on other su-
pervisory criteria
With respect to the exercise of authority by

credit

the Board under regulations comparable to sec-
tion 18310(g) of this title—
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(1) the Board may not reclassify an insured
credit union into a lower net worth category,
or treat an insured credit union as if it were in
a lower net worth category, for reasons not
pertaining to the safety and soundness of that
credit union; and

(2) the Board may not delegate its authority
to reclassify an insured credit union into a
lower net worth category or to treat an in-
sured credit union as if it were in a lower net
worth category.

(i) Action required regarding critically under-

capitalized credit unions

(1) In general

The Board shall, not later than 90 days after
the date on which an insured credit union be-
comes critically undercapitalized—

(A) appoint a conservator or liquidating
agent for the credit union; or

(B) take such other action as the Board de-
termines would better achieve the purpose of
this section, after documenting why the ac-
tion would better achieve that purpose.

(2) Periodic redeterminations required

Any determination by the Board under para-
graph (1)(B) to take any action with respect to
an insured credit union in lieu of appointing a
conservator or liquidating agent shall cease to
be effective not later than the end of the 180-
day period beginning on the date on which the
determination is made, and a conservator or
liquidating agent shall be appointed for that
credit union under paragraph (1)(A), unless the
Board makes a new determination under para-
graph (1)(B) before the end of the effective pe-
riod of the prior determination.

(3) Appointment of liquidating agent required
if other action fails to restore net worth

(A) In general

Notwithstanding paragraphs (1) and (2),
the Board shall appoint a liquidating agent
for an insured credit union if the credit
union is critically undercapitalized on aver-
age during the calendar quarter beginning 18
months after the date on which the credit
union became critically undercapitalized.

(B) Exception

Notwithstanding subparagraph (A), the
Board may continue to take such other ac-
tion as the Board determines to be appro-
priate in lieu of appointment of a liquidating
agent if—

(i) the Board determines that—

(I) the insured credit union has been in
substantial compliance with an approved
net worth restoration plan that requires
consistent improvement in the net worth
of the credit union since the date of the
approval of the plan; and

(IT) the insured credit union has posi-
tive net income or has an upward trend
in earnings that the Board projects as
sustainable; and

(ii) the Board certifies that the credit
union is viable and not expected to fail.
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(4) Nondelegation (4) Losses that are not material

(A) In general

Except as provided in subparagraph (B),
the Board may not delegate the authority of
the Board under this subsection.

(B) Exception

The Board may delegate the authority of
the Board under this subsection with respect
to an insured credit union that has less than
$5,000,000 in total assets, if the Board per-
mits the credit union to appeal any adverse
action to the Board.

(j) Reviews required when share insurance fund
experiences losses

(1) In general

If the Fund incurs a material loss with re-
spect to an insured credit union, the Inspector
General of the Board shall—

(A) submit to the Board a written report
reviewing the supervision of the credit union
by the Administration (including the imple-
mentation of this section by the Administra-
tion), which shall include—

(i) a description of the reasons why the
problems of the credit union resulted in a
material loss to the Fund; and

(ii) recommendations for preventing any
such loss in the future; and

(B) submit a copy of the report under sub-
paragraph (A) to—

(i) the Comptroller General of the United
States;

(ii) the Corporation;

(iii) in the case of a report relating to a
State credit union, the appropriate State
supervisor; and

(iv) to any Member of Congress, upon re-
quest.

(2) Material loss defined

For purposes of determining whether the
Fund has incurred a material loss with respect
to an insured credit union, a loss is material if
it exceeds the sum of—

(A) $25,000,000; and
(B) an amount equal to 10 percent of the

(A) Semiannual report

For the 6-month period ending on March
31, 2010, and each 6-month period thereafter,
the Inspector General of the Board shall—

(i) identify any losses that the Inspector
General estimates were incurred by the
Fund during such 6-month period, with re-
spect to insured credit unions;

(ii) for each loss to the Fund that is not
a material loss, determine—

(I) the grounds identified by the Board
or the State official having jurisdiction
over a State credit union for appointing
the Board as the liquidating agent for
any Federal or State credit union; and

(IT) whether any unusual circum-
stances exist that might warrant an in-
depth review of the loss; and

(iii) prepare and submit a written report
to the Board and to Congress on the re-
sults of the determinations of the Inspec-
tor General that includes—

(I) an identification of any loss that
warrants an in-depth review, and the
reasons such review is warranted, or if
the Inspector General determines that
no review is warranted, an explanation
of such determination; and

(IT) for each loss identified in subclause
(I) that warrants an in-depth review, the
date by which such review, and a report
on the review prepared in a manner con-
sistent with reports under paragraph
(1)(A), will be completed.

(B) Deadline for semiannual report

The Inspector General of the Board shall—

(i) submit each report required under
subparagraph (A) expeditiously, and not
later than 90 days after the end of the 6-
month period covered by the report; and

(ii) provide a copy of the report required
under subparagraph (A) to any Member of
Congress, upon request.

(5) GAO review

The Comptroller General of the United

total assets of the credit union on the date States shall, under such conditions as the
on which the Board initiated assistance Comptroller General determines to be appro-
under section 1788 of this title or was ap- priate—

pointed liquidating agent.
(3) Public disclosure required
(A) In general

The Board shall disclose a report under
this subsection, upon request under section
5562 of title b5, without excising—

(i) any portion under section 552(b)(5) of
title 5; or
(ii) any information about the insured

(A) review each report made under para-
graph (1), including the extent to which the
Inspector General of the Board complied
with the requirements under section 8L of
the Inspector General Act of 1978 (6 U.S.C.
App.) with respect to each such report; and

(B) recommend improvements to the su-
pervision of insured credit unions (including
improvements relating to the implementa-
tion of this section).

credit union (other than trade secrets) (k) Appeals process

under section 552(b)(8) of title 5.
(B) Rule of construction

Material supervisory determinations, includ-
ing decisions to require prompt corrective ac-

Subparagraph (A) may not be construed as tion, made pursuant to this section by Adminis-
requiring the agency to disclose the name of tration officials other than the Board may be
any customer of the insured credit union appealed to the Board pursuant to the independ-
(other than an institution-affiliated party), ent appellate process required by section 4806 of
or information from which the identity of this title (or, if the Board so specifies, pursuant

such customer could reasonably be ascer- to

separate procedures prescribed by regula-

tained. tion).
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(1) Consultation and cooperation with State cred-
it union supervisors

(1) In general

In implementing this section, the Board
shall consult and seek to work cooperatively
with State officials having jurisdiction over
State-chartered insured credit unions.

(2) Evaluating net worth restoration plan

In evaluating any net worth restoration plan
submitted by a State-chartered insured credit
union, the Board shall seek the views of the
State official having jurisdiction over the
credit union.

(3) Deciding whether to appoint conservator or
liquidating agent

With respect to any decision by the Board on
whether to appoint a conservator or liquidat-
ing agent for a State-chartered insured credit
union—

(A) the Board shall—

(i) seek the views of the State official
having jurisdiction over the credit union;
and

(ii) give that official an opportunity to
take the proposed action;

(B) the Board shall, upon timely request of
an official referred to in subparagraph (A),
promptly provide the official with—

(i) a written statement of the reasons for
the proposed action; and

(ii) reasonable time to respond to that
statement;

(C) if the official referred to in subpara-
graph (A) makes a timely written response
that disagrees with the proposed action and
gives reasons for that disagreement, the
Board shall not appoint a conservator or lig-
uidating agent for the credit union, unless
the Board, after considering the views of the
official, has determined that—

(i) the Fund faces a significant risk of
loss with respect to the credit union if a
conservator or liquidating agent is not ap-
pointed; and

(ii) the appointment is necessary to re-
duce—

(I) the risk that the Fund would incur

a loss with respect to the credit union;

or

(IT) any loss that the Fund is expected
to incur with respect to the credit union;
and

(D) the Board may not delegate any deter-
mination under subparagraph (C).

(m) Corporate credit unions exempted

This section does not apply to any insured
credit union that—
(1) operates primarily for the purpose of
serving credit unions; and
(2) permits individuals to be members of the
credit union only to the extent that applicable
law requires that such persons own shares.
(n) Other authority not affected

This section does not limit any authority of
the Board or a State to take action in addition
to (but not in derogation of) any action that is
required under this section.
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(0) Definitions

For purposes of this section the following defi-
nitions shall apply:
(1) Federal banking agency

The term ‘‘Federal banking agency’ has the
same meaning as in section 1813 of this title.

(2) Net worth

The term ‘‘net worth”—

(A) with respect to any insured credit
union, means the retained earnings balance
of the credit union, as determined under
generally accepted accounting principles, to-
gether with any amounts that were pre-
viously retained earnings of any other credit
union with which the credit union has com-
bined;

(B) with respect to any insured credit
union, includes, at the Board’s discretion
and subject to rules and regulations estab-
lished by the Board, assistance provided
under section 1788 of this title to facilitate a
least-cost resolution consistent with the
best interests of the credit union system;
and

(C) with respect to a low-income credit
union, includes secondary capital accounts
that are—

(i) uninsured; and

(ii) subordinate to all other claims
against the credit union, including the
claims of creditors, shareholders, and the

Fund.

(8) Net worth ratio

The term ‘‘net worth ratio’” means, with re-
spect to a credit union, the ratio of the net
worth of the credit union to the total assets of
the credit union.

(4) New credit union

The term ‘‘new credit union’” means an in-
sured credit union that—
(A) has been in operation for less than 10
years; and
(B) has not more than $10,000,000 in total
assets.

(June 26, 1934, ch. 750, title II, §216, as added
Pub. L. 105-219, title III, §301(a), Aug. 7, 1998, 112
Stat. 923; amended Pub. L. 109-351, title V, §504,
title VII, §726(25), Oct. 13, 2006, 120 Stat. 1975,
2003; Pub. L. 111-203, title IX, §988(a), July 21,
2010, 124 Stat. 1938; Pub. L. 111-382, §3, Jan. 4,
2011, 124 Stat. 4135.)

REFERENCES IN TEXT

Section 8L of the Inspector General Act of 1978, re-
ferred to in subsec. (j)(5)(A), is section 8L of Pub. L.
95-452, which is set out in the Appendix to Title 5, Gov-
ernment Organization and Employees.

AMENDMENTS

2011—Subsec. (0)(2). Pub. L. 111-382 amended par. (2)
generally. Prior to amendment, text read as follows:
“The term ‘net worth’—

‘“(A) with respect to any insured credit union,
means the retained earnings balance of the credit
union, as determined under generally accepted ac-
counting principles, together with any amounts that
were previously retained earnings of any other credit
union with which the credit union has combined; and

‘“(B) with respect to a low-income credit union, in-
cludes secondary capital accounts that are—
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‘(i) uninsured; and

‘‘(i1) subordinate to all other claims against the
credit union, including the claims of creditors,
shareholders, and the Fund.”

2010—Subsec. (j). Pub. L. 111-203 amended subsec. (j)
generally. Prior to amendment, text read as follows:
“For purposes of determining whether the Fund has in-
curred a material loss with respect to an insured credit
union (such that the inspector general of the Board
must make a report), a loss is material if it exceeds the
sum of—

‘(1) $10,000,000; and
‘4(2) an amount equal to 10 percent of the total as-
sets of the credit union at the time at which the

Board initiated assistance under section 1788 of this

title or was appointed liquidating agent.”’

2006—Subsec. (n). Pub. L. 109-351, §726(25), inserted
“‘any action’ before ‘‘that is required’’.

Subsec. (0)(2)(A). Pub. L. 109-351, §504, inserted ‘‘the”
before ‘‘retained earnings balance’” and ‘‘, together
with any amounts that were previously retained earn-
ings of any other credit union with which the credit
union has combined’ before semicolon.

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective 1 day after
July 21, 2010, except as otherwise provided, see section
4 of Pub. L. 111-203, set out as an Effective Date note
under section 5301 of this title.

EFFECTIVE DATE

Pub. L. 105-219, title III, §301(e), Aug. 7, 1998, 112 Stat.
931, provided that:

‘(1) IN GENERAL.—Except as provided in paragraph (2),
section 216 of the Federal Credit Union Act [12 U.S.C.
1790d] (as added by this section) shall become effective
2 years after the date of enactment of this Act [Aug. 7,
1998].

‘(2) RISK-BASED NET WORTH REQUIREMENT.—Section
216(d) of the Federal Credit Union Act (as added by this
section) shall become effective on January 1, 2001.”’

REGULATIONS

Pub. L. 105-219, title III, §301(d), Aug. 7, 1998, 112 Stat.
930, provided that:

‘(1) IN GENERAL.—Except as provided in paragraph (2),
the Board shall—

‘“(A) publish in the Federal Register proposed regu-
lations to implement section 216 of the Federal Credit
Union Act [12 U.S.C. 1790d] (as added by subsection (a)
of this section) not later than 270 days after the date
of enactment of this Act [Aug. 7, 1998]; and

‘“(B) promulgate final regulations to implement
section 216 not later than 18 months after the date of
enactment of this Act.

*“(2) RISK-BASED NET WORTH REQUIREMENT.—

““(A) ADVANCE NOTICE OF PROPOSED RULEMAKING.—
Not later than 180 days after the date of enactment of
this Act, the Board shall publish in the Federal Reg-
ister an advance notice of proposed rulemaking, as
required by section 216(d) of the Federal Credit Union
Act, as added by this Act.

‘“(B) FINAL REGULATIONS.—The Board shall promul-
gate final regulations, as required by section 216(d)
not later than 2 years after the date of enactment of
this Act.”

CONSULTATION REQUIRED

Pub. L. 105-219, title III, §301(c), Aug. 7, 1998, 112 Stat.
930, provided that: ‘“‘In developing regulations to imple-
ment section 216 of the Federal Credit Union Act [12
U.S.C. 1790d] (as added by subsection (a) of this sec-
tion), the Board shall consult with the Secretary, the
Federal banking agencies, and the State officials hav-
ing jurisdiction over State-chartered insured credit
unions.”

REPORT TO CONGRESS

Pub. L. 105-219, title III, §301(f), Aug. 7, 1998, 112 Stat.
931, provided that: “When the Board publishes proposed
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regulations pursuant to subsection (d)(1)(A) [set out
above], or promulgates final regulations pursuant to
subsection (d)(1)(B) [set out above], the Board shall
submit to the Congress a report that specifically ex-
plains—

(1) how the regulations carry out section
216(b)(1)(B) of the Federal Credit Union Act [12 U.S.C.
1790d(b)(1)(B)] (as added by this section), relating to
the cooperative character of credit unions; and

‘“(2) how the regulations differ from section 38 of
the Federal Deposit Insurance Act [12 U.S.C. 18310],
and the reasons for those differences.”

DEFINITIONS

Pub. L. 105-219, §3, Aug. 7, 1998, 112 Stat. 914, provided
that: “As used in this Act [see Short Title of 1998
Amendment note set out under section 1751 of this
title]—

‘(1) the term ‘Administration’” means the National
Credit Union Administration;

‘“(2) the term ‘Board’ means the National Credit
Union Administration Board;

‘“(3) the term ‘Federal banking agencies’ has the
same meaning as in section 3 of the Federal Deposit
Insurance Act [12 U.S.C. 1813];

‘“(4) the terms ‘insured credit union’ and ‘State-
chartered insured credit union’ have the same mean-
ings as in section 101 of the Federal Credit Union Act
[12 U.S.C. 1752]; and

‘“(5) the term ‘Secretary’ means the Secretary of
the Treasury.”

§1790e. Temporary Corporate Credit Union Sta-
bilization Fund

(a) Establishment of Stabilization Fund

There is hereby created in the Treasury of the
United States a fund to be known as the ‘“Tem-
porary Corporate Credit Union Stabilization
Fund.” The Board will administer the Stabiliza-
tion Fund as prescribed by section 1789 of this
title.

(b) Expenditures from Stabilization Fund

Money in the Stabilization Fund shall be
available upon requisition by the Board, without
fiscal year limitation, for making payments for
the purposes described in section 1783(a) of this
title, subject to the following additional limita-
tions:

(1) All payments other than administrative
payments shall be connected to the con-
servatorship, liquidation, or threatened con-
servatorship or liquidation, of a corporate
credit union.

(2) Prior to authorizing each payment the
Board shall—

(A) certify that, absent the existence of
the Stabilization Fund, the Board would
have made the identical payment out of the
National Credit Union Share Insurance Fund
(Insurance Fund); and

(B) report each such certification to the
Committee on Banking, Housing, and Urban
Affairs of the Senate and the Committee on
Financial Services of the House of Rep-
resentatives.

(c) Authority to borrow
(1) In general
The Stabilization Fund is authorized to bor-
row from the Secretary of the Treasury from
time-to-time as deemed mnecessary by the

Board. The maximum outstanding amount of
all borrowings from the Treasury by the Sta-
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Persuasive

The applicant provides documentation supporting how the area’s
shopping facilities cluster within the area’s hub and residents do not have
other realistic alternatives to meet their shopping needs.

Not Persuasive

community.

The applicant lists large shopping facilities without providing statistics or
other documentation that demonstrates relevance to the proposed

13. Geography

Some communities face varying degrees of geographic isolation. As such, travel outside the
community can be limited by mountain ranges, forests, national parks, deserts, bodies of waters,
etc. This factor, and the relative degree of isolation, may help bolster a finding of interaction or

common interests.

surrounding area.

Most Persuasive | Area is geographically isolated and/or distinct from immediate

Persuasive

Area has geographic commonalities that influence other aspects of the
residents’ lives (i.e., tourism, allocation of government resources).

Not Persuasive

The area’s geographic features do not appear to influence other social or
economic characteristics of the area.

[81 FR 88424, Dec. 7, 2016, as amended at 82
FR 50291, Oct. 30, 2017; 82 FR 60290, 60292, Dec.
20, 2017; 83 FR 30295, June 28, 2018; 84 FR 1605,
Feb. 5, 2019]

PART 702—CAPITAL ADEQUACY

Sec.

702.1 Authority, purpose, scope and other
supervisory authority.

702.2 Definitions.

Subpart A—Net Worth Classification

702.101 Measure and effective date of net
worth classification.

702.102 Statutory net worth categories.

702.103 Applicability of risk-based net worth
requirement.

702.104 Risk portfolios defined.

702.105 Weighted-average life of invest-
ments.

702.106 Standard calculation of risk-based
net worth requirement.

702.107 Alternative components for standard
calculation.

702.108 Risk mitigation credit.

APPENDIXES A-H TO SUBPART A OF PART 702

Subpart B—Mandatory and Discretionary
Supervisory Actions

702.201 Prompt corrective action for ‘‘ade-
quately capitalized’ credit unions.

702.202 Prompt corrective action for
‘‘undercapitalized’’ credit unions.

702.203 Prompt corrective action for ‘‘sig-
nificantly undercapitalized” credit
unions.

702.204 Prompt corrective action for ‘‘criti-
cally undercapitalized’’ credit unions.
702.205 Consultation with State officials on

proposed prompt corrective action.

702.206 Net worth restoration plans.

Subpart C—Alternative Prompt Corrective
Action for New Credit Unions

702.301 Scope and definition.

702.302 Net worth categories for new credit
unions.

702.303 Prompt corrective action for ‘‘ade-
quately capitalized’ new credit unions.

702.304 Prompt corrective action for ‘‘mod-
erately capitalized,” ‘‘marginally cap-
italized” and ‘‘minimally capitalized”
new credit unions.

702.305 Prompt corrective action for
‘“‘uncapitalized’” new credit unions.

702.306 Revised business plans for new credit
unions.

702.307 Incentives for new credit unions.

Subpart D—Reserves

702.401 Reserves.

702.402 Full and fair disclosure of financial
condition.

702.403 Payment of dividends.
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Subpart E—Capital Planning and Stress
Testing

702.501 Authority, purpose, and reservation
of authority.

702.502 Definitions.

702.503 Capital policy.

702.504 Capital planning.

702.506 NCUA action on capital plans.

702.506 Annual supervisory stress testing.

APPENDIX A TO PART 702—GROSS-UP AP-
PROACH, AND LOOK-THROUGH APPROACHES

AUTHORITY: 12 U.S.C. 1766(a), 1790d.

SOURCE: 65 FR 8584, Feb. 18, 2000, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 702 appear at 84 FR 1606, Feb. 5, 2019.

§702.1 Authority, purpose, scope and
other supervisory authority.

(a) Authority. Subparts A, B and C of
this part and subpart L of part 747 of
this chapter are issued by the National
Credit Union Administration pursuant
to section 216 of the Federal Credit
Union Act (FCUA), 12 U.S.C. 1790d (sec-
tion 1790d), as added by section 301 of
the Credit Union Membership Access
Act, Pub. L. No. 105-219, 112 Stat. 913
(1998). Subpart D of this part is issued
pursuant to FCUA section 120, 12 U.S.C.
1766.

(b) Purpose. The express purpose of
prompt corrective action under section
17904 is to resolve the problems of fed-
erally insured credit unions at the
least possible long-term loss to the Na-
tional Credit Union Share Insurance
Fund. This part carries out the purpose
of prompt corrective action by estab-
lishing a framework of mandatory and
discretionary supervisory actions, ap-
plicable according to a credit union’s
net worth ratio, designed primarily to
restore and improve the net worth of
federally insured credit unions.

(c) Scope. This part implements the
provisions of section 1790d as they
apply to federally insured credit
unions, whether federally- or state-
chartered; to such credit unions de-
fined as ‘‘new’” pursuant to section
1790d(b)(2); and to such credit unions
defined as ‘‘complex’ pursuant to sec-
tion 1790d(d). Certain of these provi-
sions also apply to officers and direc-
tors of federally insured credit unions.
This part does not apply to corporate
credit unions. Procedures for issuing,
reviewing and enforcing orders and di-

12 CFR Ch. VII (1-1-20 Edition)

rectives issued under this part are set
forth in subpart L of part 747 of this
chapter, 12 CFR 747.2001 et seq.

(d) Other supervisory authority. Nei-
ther §1790d nor this part in any way
limits the authority of the NCUA
Board or appropriate State official
under any other provision of law to
take additional supervisory actions to
address unsafe or unsound practices or
conditions, or violations of applicable
law or regulations. Action taken under
this part may be taken independently
of, in conjunction with, or in addition
to any other enforcement action avail-
able to the NCUA Board or appropriate
State official, including issuance of
cease and desist orders, orders of prohi-
bition, suspension and removal, or as-
sessment of civil money penalties, or
any other actions authorized by law.

EFFECTIVE DATE NOTE: At 80 FR 66706, Oct.
29, 2015, §702.1 was revised, effective Jan. 1,
2019. At 83 FR 55467, Nov. 6, 2018, the effective
date was delayed until Jan. 1, 2020. At 84 FR
68781, Dec. 17, 2019, the effective date was fur-
ther delayed until Jan. 1, 2022. For the con-
venience of the user, the revised text is set
forth as follows:

§702.1 Authority, purpose, scope, and other
supervisory authority.

(a) Authority. Subparts A and B of this part
and subpart L of part 747 of this chapter are
issued by the National Credit Union Admin-
istration (NCUA) pursuant to sections 120
and 216 of the Federal Credit Union Act
(FCUA), 12 U.S.C. 1776 and 1790d (section
1790d), as revised by section 301 of the Credit
Union Membership Access Act, Public Law
105-219, 112 Stat. 913 (1998).

(b) Purpose. The express purpose of prompt
corrective action under section 1790d is to re-
solve the problems of federally insured credit
unions at the least possible long-term loss to
the National Credit Union Share Insurance
Fund. Subparts A and B of this part carry
out the purpose of prompt corrective action
by establishing a framework of minimum
capital requirements, and mandatory and
discretionary supervisory actions applicable
according to a credit union’s capital classi-
fication, designed primarily to restore and
improve the capital adequacy of federally in-
sured credit unions.

(c) Scope. Subparts A and B of this part im-
plement the provisions of section 1790d as
they apply to federally insured credit unions,
whether federally- or state-chartered; to
such credit unions defined as ‘‘new’ pursu-
ant to section 1790d(b)(2); and to such credit
unions defined as ‘‘complex’ pursuant to sec-
tion 1790d(d). Certain of these provisions also
apply to officers and directors of federally
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insured credit unions. Subpart C applies cap-
ital planning and stress testing to credit
unions with $10 billion or more in total as-
sets. This part does not apply to corporate
credit unions. Unless otherwise provided,
procedures for issuing, reviewing and enforc-
ing orders and directives issued under this
part are set forth in subpart L of part 747 of
this chapter.

(d) Other supervisory authority. Neither sec-
tion 1790d nor this part in any way limits the
authority of the NCUA Board or appropriate
state official under any other provision of
law to take additional supervisory actions to
address unsafe or unsound practices or condi-
tions, or violations of applicable law or regu-
lations. Action taken under this part may be
taken independently of, in conjunction with,
or in addition to any other enforcement ac-
tion available to the NCUA Board or appro-
priate state official, including issuance of
cease and desist orders, orders of prohibition,
suspension and removal, or assessment of
civil money penalties, or any other actions
authorized by law.

§702.2 Definitions.

Except as provided below, the terms
used in this part have the same mean-
ings as set forth in FCUA sections 101
and 216, 12 U.S.C. 1752, 1790d.

(a) Appropriate Regional Director
means the director of the NCUA Re-
gional Office having jurisdiction over
federally insured credit unions in the
state where the affected credit union is
principally located or, for credit unions
with $10 billion or more in assets, the
Director of the Office of National Ex-
aminations and Supervision.

(b) Appropriate State official means
the commission, board or other super-
visory authority having jurisdiction
over credit unions chartered by the
State which chartered the affected
credit union.

(c) Credit union means a federally in-
sured, natural person credit union,
whether federally- or State-chartered,
as defined by 12 U.S.C. 1752(6).

(d) CUSO means a credit union serv-
ice organization as described in 12 CFR
712 et seq. for federally-chartered credit
unions, and as defined under State law
for State-chartered credit unions.

(e) NCUSIF means the National Cred-
it Union Share Insurance Fund as de-
fined by 12 U.S.C. 1783.

(f) Net Worth means (1) The retained
earnings balance of the credit union at
quarter-end as determined under gen-
erally accepted accounting principles,

§702.2

subject to paragraph (f)(3) of this sec-
tion. Retained earnings consists of un-
divided earnings, regular reserves, and
any other appropriations designated by
management or regulatory authorities;

(2) For a low income-designated cred-
it union, net worth also includes sec-
ondary capital accounts that are unin-
sured and subordinate to all other
claims, including claims of creditors,
shareholders and the NCUSIF'; and

(3) For a credit union that acquires
another credit union in a mutual com-
bination, net worth includes the re-
tained earnings of the acquired credit
union, or of an integrated set of activi-
ties and assets, less any bargain pur-
chase gain recognized in either case to
the extent the difference between the
two is greater than zero. The acquired
retained earnings must be determined
at the point of acquisition under gen-
erally accepted accounting principles.
A mutual combination is a transaction
in which a credit union acquires an-
other credit union or acquires an inte-
grated set of activities and assets that
is capable of being conducted and man-
aged as a credit union.

(4) The term ‘‘net worth” also in-
cludes loans to and accounts in an in-
sured credit union established pursuant
to section 208 of the Act [12 U.S.C.
1788], provided such 1loans and ac-
counts:

(i) Have a remaining maturity of
more than 5 years;

(ii) Are subordinate to all other
claims including those of shareholders,
creditors and the National Credit
Union Share Insurance Fund;

(iii) Are not pledged as security on a
loan to, or other obligation of, any
party;

(iv) Are not insured by the National
Credit Union Share Insurance Fund;

(v) Have non-cumulative dividends;

(vi) Are transferable; and

(vii) Are available to cover operating
losses realized by the insured credit
union that exceed its available re-
tained earnings.

(g) Net worth ratio means the ratio of
the net worth of the credit union (as
defined in paragraph (f) of this section)
to the total assets of the credit union
(as defined by a measure chosen under
paragraph (j) of this section).
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(h) New credit union means a federally
insured credit union which both has
been in operation for less than ten (10)
years and has $10,000,000 or less in total
assets.

(i) Senior executive officer means a
senior executive officer as defined by 12
CFR 701.14(b)(2).

(j) Shares means deposits, shares,
share certificates, share drafts, or any
other depository account authorized by
federal or state law.

(k) Total assets. (1) Total assets
means a credit union’s total assets as
measured by either—

(i) Average quarterly balance. The av-
erage of quarter-end balances of the
current and three preceding calendar
quarters; or

(ii) Average monthly balance. The av-
erage of month-end balances over the
three calendar months of the calendar
quarter; or

(iii) Awverage daily balance. The aver-
age daily balance over the calendar
quarter; or

(iv) Quarter-end balance. The quarter-
end balance of the calendar quarter as
reported on the credit union’s Call Re-
port.

(2) For each quarter, a credit union
must elect a measure of total assets
from paragraph (k)(1) of this section to
apply for all purposes under this part
except §§702.103 through 702.108 [risk-
based net worth requirement].

(1) Weighted-average life means the
weighted-average time to the return of
a dollar of principal, calculated by
multiplying each portion of principal
received by the time at which it is ex-
pected to be received (based on a rea-
sonable and supportable estimate of
that time), and then summing and di-
viding by the total amount of prin-
cipal.

[656 FR 8584, Feb. 18, 2000, as amended at 65
FR 44966, July 20, 2000; 67 FR 71087, Nov. 29,
2002; 73 FR 72691, Dec. 1, 2008; 75 FR 34620,
June 18, 2010; 76 FR 60367, Sept. 29, 2011; 78 FR
32544, May 31, 2013]

EFFECTIVE DATE NOTE: At 80 FR 66706, Oct.
29, 2015, §702.2 was revised, effective Jan. 1,
2019. At 83 FR 55467, Nov. 6, 2018, the effective
date was delayed until Jan. 1, 2020. At 84 FR
68781, Dec. 17, 2019, the effective date was fur-
ther delayed until Jan. 1, 2022. For the con-
venience of the user, the revised text is set
forth as follows:

12 CFR Ch. VII (1-1-20 Edition)

§702.2 Definitions.

Unless otherwise provided in this part, the
terms used in this part have the same mean-
ings as set forth in FCUA sections 101 and
216, 12 U.S.C. 1752, 1790d. The following defi-
nitions apply to this part:

Allowances for loan and lease losses (ALLL)
means valuation allowances that have been
established through a charge against earn-
ings to cover estimated credit losses on
loans, lease financing receivables or other
extensions of credit as determined in accord-
ance with GAAP.

Amortized cost means the purchase price of
a security adjusted for amortizations of pre-
mium or accretion of discount if the security
was purchased at other than par or face
value.

Appropriate state official means the state
commission, board or other supervisory au-
thority that chartered the affected credit
union.

Call Report means the Call Report required
to be filed by all credit unions under
§741.6(a)(2) of this chapter.

Carrying value means the value of the asset
or liability on the statement of financial
condition of the credit union, determined in
accordance with GAAP.

Central counterparty (CCP) means a
counterparty (for example, a clearing house)
that facilitates trades between counterpar-
ties in one or more financial markets by ei-
ther guaranteeing trades or novating con-
tracts.

Charitable donation account means an ac-
count that satisfies all of the conditions in
§721.3(b)(2)(1), (b)(2)(i1), and (b)(2)(v) of this
chapter.

Commercial loan means any loan, line of
credit, or letter of credit (including any un-
funded commitments) for commercial, indus-
trial, and professional purposes, but not for
investment or personal expenditure pur-
poses. Commercial loan excludes loans to
CUSOs, first- or junior-lien residential real
estate loans, and consumer loans.

Commitment means any legally binding ar-
rangement that obligates the credit union to
extend credit, purchase or sell assets, enter
into a borrowing agreement, or enter into a
financial transaction.

Consumer loan means a loan for household,
family, or other personal expenditures, in-
cluding any loans that, at origination, are
wholly or substantially secured by vehicles
generally manufactured for personal, family,
or household use regardless of the purpose of
the loan. Consumer loan excludes commer-
cial loans, loans to CUSOs, first- and junior-
lien residential real estate loans, and loans
for the purchase of one or more vehicles to
be part of a fleet of vehicles.

Contractual compensating balance means the
funds a commercial loan borrower must
maintain on deposit at the lender credit
union as security for the loan in accordance
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with the loan agreement, subject to a proper
account hold and on deposit as of the meas-
urement date.

Credit conversion factor (CCF) means the
percentage used to assign a credit exposure
equivalent amount for selected off-balance
sheet accounts.

Credit union means a federally insured, nat-
ural person credit union, whether federally-
or state-chartered.

Current means, with respect to any loan,
that the loan is less than 90 days past due,
not placed on non-accrual status, and not re-
structured.

CUSO means a credit union service organi-
zation as defined in part 712 and 741 of this
chapter.

Custodian means a financial institution
that has legal custody of collateral as part of
a qualifying master netting agreement,
clearing agreement, or other financial agree-
ment.

Depository institution means a financial in-
stitution that engages in the business of pro-
viding financial services; that is recognized
as a bank or a credit union by the super-
visory or monetary authorities of the coun-
try of its incorporation and the country of
its principal banking operations; that re-
ceives deposits to a substantial extent in the
regular course of business; and that has the
power to accept demand deposits. Depository
institution includes all federally insured of-
fices of commercial banks, mutual and stock
savings banks, savings or building and loan
associations (stock and mutual), cooperative
banks, credit unions and international bank-
ing facilities of domestic depository institu-
tions, and all privately insured state char-
tered credit unions.

Derivatives Clearing Organization (DCO)
means the same as defined by the Com-
modity Futures Trading Commission in 17
CFR 1.3(d).

Derivative contract means a financial con-
tract whose value is derived from the values
of one or more underlying assets, reference
rates, or indices of asset values or reference
rates. Derivative contracts include interest
rate derivative contracts, exchange rate de-
rivative contracts, equity derivative con-
tracts, commodity derivative contracts, and
credit derivative contracts. Derivative con-
tracts also include unsettled securities, com-
modities, and foreign exchange transactions
with a contractual settlement or delivery lag
that is longer than the lesser of the market
standard for the particular instrument or
five business days.

Equity investment means investments in eq-
uity securities and any other ownership in-
terests, including, for example, investments
in partnerships and limited liability compa-
nies.

Equity investment in CUSOs means the
unimpaired value of the credit union’s equity
investments in a CUSO as recorded on the
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statement of financial condition in accord-
ance with GAAP.

Exchange means a central financial clear-
ing market where end users can enter into
derivative transactions.

Ezxcluded goodwill means the outstanding
balance, maintained in accordance with
GAAP, of any goodwill originating from a
supervisory merger or combination that was
completed on or before December 28, 2015.
This term and definition expire on January
1, 2029.

Ezxcluded other intangible assets means the
outstanding balance, maintained in accord-
ance with GAAP, of any other intangible as-
sets such as core deposit intangible, member
relationship intangible, or trade name intan-
gible originating from a supervisory merger
or combination that was completed on or be-
fore December 28, 2015. This term and defini-
tion expire on January 1, 2029.

Ezxposure amount means:

(1) The amortized cost for investments
classified as held-to-maturity and available-
for-sale, and the fair value for trading securi-
ties.

(2) The outstanding balance for Federal Re-
serve Bank Stock, Central Liquidity Facility
Stock, Federal Home Loan Bank Stock, non-
perpetual capital and perpetual contributed
capital at corporate credit unions, and eq-
uity investments in CUSOs.

(3) The carrying value for non-CUSO equity
investments, and investment funds.

(4) The carrying value for the credit
union’s holdings of general account perma-
nent insurance, and separate account insur-
ance.

(5) The amount calculated under §702.105 of
this part for derivative contracts.

Fair value has the same meaning as pro-
vided in GAAP.

Financial collateral means collateral ap-
proved by both the credit union and the
counterparty as part of the collateral agree-
ment in recognition of credit risk mitigation
for derivative contracts.

First-lien residential real estate loan means a
loan or line of credit primarily secured by a
first-lien on a one-to-four family residential
property where:

(1) The credit union made a reasonable and
good faith determination at or before con-
summation of the loan that the member will
have a reasonable ability to repay the loan
according to its terms; and

(2) In transactions where the credit union
holds the first-lien and junior lien(s), and no
other party holds an intervening lien, for
purposes of this part the combined balance
will be treated as a single first-lien residen-
tial real estate loan.

GAAP means generally accepted account-
ing principles in the United States as set
forth in the Financial Accounting Standards
Board’s (FASB) Accounting Standards Codi-
fication (ASC).
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General account permanent insurance means
an account into which all premiums, except
those designated for separate accounts are
deposited, including premiums for life insur-
ance and fixed annuities and the fixed port-
folio of variable annuities, whereby the gen-
eral assets of the insurance company support
the policy.

General obligation means a bond or similar
obligation that is backed by the full faith
and credit of a public sector entity.

Goodwill means an intangible asset, main-
tained in accordance with GAAP, rep-
resenting the future economic benefits aris-
ing from other assets acquired in a business
combination (e.g., merger) that are not indi-
vidually identified and separately recog-
nized. Goodwill does not include excluded
goodwill.

Government guarantee means a guarantee
provided by the U.S. Government, FDIC,
NCUA or other U.S. Government agency, or
a public sector entity.

Government-sponsored enterprise (GSE)
means an entity established or chartered by
the U.S. Government to serve public pur-
poses specified by the U.S. Congress, but
whose debt obligations are not explicitly
guaranteed by the full faith and credit of the
U.S. Government.

Guarantee means a financial guarantee, let-
ter of credit, insurance, or similar financial
instrument that allows one party to transfer
the credit risk of one or more specific expo-
sures to another party.

Identified losses means those items that
have been determined by an evaluation made
by NCUA, or in the case of a state chartered
credit union the appropriate state official, as
measured on the date of examination in ac-
cordance with GAAP, to be chargeable
against income, equity or valuation allow-
ances such as the allowances for loan and
lease losses. Examples of identified losses
would be assets classified as losses, off-bal-
ance sheet items classified as losses, any pro-
vision expenses that are necessary to replen-
ish valuation allowances to an adequate
level, liabilities not shown on the books, es-
timated losses in contingent liabilities, and
differences in accounts that represent short-
ages.

Industrial development bond means a secu-
rity issued under the auspices of a state or
other political subdivision for the benefit of
a private party or enterprise where that
party or enterprise, rather than the govern-
ment entity, is obligated to pay the principal
and interest on the obligation.

Intangible assets mean assets, maintained
in accordance with GAAP, other than finan-
cial assets, that lack physical substance.

Investment fund means an investment with
a pool of underlying investment assets. In-
vestment fund includes an investment com-
pany that is registered under section 8 of the
Investment Company Act of 1940, and collec-
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tive investment funds or common trust in-
vestments that are unregistered investment
products that pool fiduciary client assets to
invest in a diversified pool of investments.

Junior-lien residential real estate loan means
a loan or line of credit secured by a subordi-
nate lien on a one-to-four family residential
property.

Loan secured by real estate means a loan
that, at origination, is secured wholly or
substantially by a lien(s) on real property for
which the lien(s) is central to the extension
of the credit. A lien is ‘‘central” to the ex-
tension of credit if the borrowers would not
have been extended credit in the same
amount or on terms as favorable without the
liens on real property. For a loan to be ‘‘se-
cured wholly or substantially by a lien(s) on
real property,” the estimated value of the
real estate collateral at origination (after
deducting any more senior liens held by oth-
ers) must be greater than 50 percent of the
principal amount of the loan at origination.

Loan to a CUSO means the outstanding bal-
ance of any loan from a credit union to a
CUSO as recorded on the statement of finan-
cial condition in accordance with GAAP.

Loans transferred with limited recourse
means the total principal balance out-
standing of loans transferred, including par-
ticipations, for which the transfer qualified
for true sale accounting treatment under
GAAP, and for which the transferor credit
union retained some limited recourse (i.e.,
insufficient recourse to preclude true sale
accounting treatment). Loans transferred
with limited recourse excludes transfers that
qualify for true sale accounting treatment
but contain only routine representation and
warranty clauses that are standard for sales
on the secondary market, provided the credit
union is in compliance with all other related
requirements, such as capital requirements.

Mortgage-backed security (MBS) means a se-
curity backed by first- or junior-lien mort-
gages secured by real estate upon which is
located a dwelling, mixed residential and
commercial structure, residential manufac-
tured home, or commercial structure.

Mortgage partnership finance program means
a Federal Home Loan Bank program through
which loans are originated by a depository
institution that are purchased or funded by
the Federal Home Loan Banks, where the de-
pository institution receives fees for man-
aging the credit risk of the loans. The credit
risk must be shared between the depository
institution and the Federal Home Loan
Banks.

Mortgage servicing assets mean those assets,
maintained in accordance with GAAP, re-
sulting from contracts to service loans se-
cured by real estate (that have been
securitized or owned by others) for which the
benefits of servicing are expected to more
than adequately compensate the servicer for
performing the servicing.
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NCUSIF means the National Credit Union
Share Insurance Fund as defined by 12 U.S.C.
1783.

Net worth means:

(1) The retained earnings balance of the
credit union at quarter-end as determined
under GAAP, subject to paragraph (3) of this
definition.

(2) For a low income-designated credit
union, net worth also includes secondary
capital accounts that are uninsured and sub-
ordinate to all other claims, including
claims of creditors, shareholders, and the
NCUSIF.

(3) For a credit union that acquires an-
other credit union in a mutual combination,
net worth also includes the retained earnings
of the acquired credit union, or of an inte-
grated set of activities and assets, less any
bargain purchase gain recognized in either
case to the extent the difference between the
two is greater than zero. The acquired re-
tained earnings must be determined at the
point of acquisition under GAAP. A mutual
combination, including a supervisory com-
bination, is a transaction in which a credit
union acquires another credit union or ac-
quires an integrated set of activities and as-
sets that is capable of being conducted and
managed as a credit union.

(4) The term ‘‘net worth” also includes
loans to and accounts in an insured credit
union, established pursuant to section 208 of
the Act [12 U.S.C. 1788], provided such loans
and accounts:

(i) Have a remaining maturity of more
than b years;

(ii) Are subordinate to all other claims in-
cluding those of shareholders, creditors, and
the NCUSIF;

(iii) Are not pledged as security on a loan
to, or other obligation of, any party;

(iv) Are not insured by the NCUSIF;

(v) Have non-cumulative dividends;

(vi) Are transferable; and

(vii) Are available to cover operating
losses realized by the insured credit union
that exceed its available retained earnings.

Net worth ratio means the ratio of the net
worth of the credit union to the total assets
of the credit union rounded to two decimal
places.

New credit union has the same meaning as
in §702.201.

Nonperpetual capital has the same meaning
as in §704.2 of this chapter.

Off-balance sheet exposure means:

(1) For loans transferred under the Federal
Home Loan Bank mortgage partnership fi-
nance program, the outstanding loan balance
as of the reporting date, net of any related
valuation allowance.

(2) For all other loans transferred with
limited recourse or other seller-provided
credit enhancements and that qualify for
true sales accounting, the maximum con-
tractual amount the credit union is exposed
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to according to the agreement, net of any re-
lated valuation allowance.

(3) For unfunded commitments, the re-
maining unfunded portion of the contractual
agreement.

Off-balance sheet items means items such as
commitments, contingent items, guarantees,
certain repo-style transactions, financial
standby letters of credit, and forward agree-
ments that are not included on the state-
ment of financial condition, but are nor-
mally reported in the financial statement
footnotes.

On-balance sheet means a credit union’s as-
sets, liabilities, and equity, as disclosed on
the statement of financial condition at a spe-
cific point in time.

Other intangible assets means intangible as-
sets, other than servicing assets and good-
will, maintained in accordance with GAAP.
Other intangible assets does not include ex-
cluded other intangible assets.

Over-the-counter (OTC) interest rate deriva-
tive contract means a derivative contract that
is not cleared on an exchange.

Part 703 compliant investment fund means an
investment fund that is restricted to holding
only investments that are permissible under
§703.14(c) of this chapter.

Perpetual contributed capital has the same
meaning as in §704.2 of this chapter.

Public sector entity (PSE) means a state,
local authority, or other governmental sub-
division of the United States below the sov-
ereign level.

Qualifying master netting agreement means a
written, legally enforceable agreement, pro-
vided that:

(1) The agreement creates a single legal ob-
ligation for all individual transactions cov-
ered by the agreement upon an event of de-

fault, including upon an event of con-
servatorship, receivership, insolvency, lig-
uidation, or similar proceeding, of the
counterparty;

(2) The agreement provides the credit
union the right to accelerate, terminate, and
close out on a net basis all transactions
under the agreement and to liquidate or set
off collateral promptly upon an event of de-
fault, including upon an event of con-
servatorship, receivership, insolvency, liq-
uidation, or similar proceeding, of the
counterparty, provided that, in any such
case, any exercise of rights under the agree-
ment will not be stayed or avoided under ap-
plicable law in the relevant jurisdictions,
other than in receivership, conservatorship,
resolution under the Federal Deposit Insur-
ance Act, Title II of the Dodd-Frank Wall
Street Reform and Consumer Protection Act,
or under any similar insolvency law applica-
ble to GSEs;

(3) The agreement does not contain a
walkaway clause (that is, a provision that
permits a non-defaulting counterparty to
make a lower payment than it otherwise
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would make under the agreement, or no pay-
ment at all, to a defaulter or the estate of a
defaulter, even if the defaulter or the estate
is a net creditor under the agreement); and

(4) In order to recognize an agreement as a
qualifying master netting agreement for pur-
poses of this part, a credit union must con-
duct sufficient legal review, at origination
and in response to any changes in applicable
law, to conclude with a well-founded basis
(and maintain sufficient written documenta-
tion of that legal review) that:

(i) The agreement meets the requirements
of paragraph (2) of this definition; and

(ii) In the event of a legal challenge (in-
cluding one resulting from default or from
conservatorship, receivership, insolvency,
liquidation, or similar proceeding), the rel-
evant court and administrative authorities
would find the agreement to be legal, valid,
binding, and enforceable under the law of rel-
evant jurisdictions.

Recourse means a credit union’s retention,
in form or in substance, of any credit risk di-
rectly or indirectly associated with an asset
it has transferred that exceeds a pro rata
share of that credit union’s claim on the
asset and disclosed in accordance with
GAAP. If a credit union has no claim on an
asset it has transferred, then the retention
of any credit risk is recourse. A recourse ob-
ligation typically arises when a credit union
transfers assets in a sale and retains an ex-
plicit obligation to repurchase assets or to
absorb losses due to a default on the pay-
ment of principal or interest or any other de-
ficiency in the performance of the under-
lying obligor or some other party. Recourse
may also exist implicitly if the credit union
provides credit enhancement beyond any
contractual obligation to support assets it
has transferred.

Residential mortgage-backed security means a
mortgage-backed security backed by loans
secured by a first-lien on residential prop-
erty.

Residential property means a house, condo-
minium unit, cooperative unit, manufac-
tured home, or the construction thereof, and
unimproved land zoned for one-to-four fam-
ily residential use. Residential property ex-
cludes boats or motor homes, even if used as
a primary residence, or timeshare property.

Restructured means, with respect to any
loan, a restructuring of the loan in which a
credit union, for economic or legal reasons
related to a borrower’s financial difficulties,
grants a concession to the borrower that it
would not otherwise consider. Restructured
excludes loans modified or restructured sole-
ly pursuant to the U.S. Treasury’s Home Af-
fordable Mortgage Program.

Revenue obligation means a bond or similar
obligation that is an obligation of a PSE, but
which the PSE is committed to repay with
revenues from the specific project financed
rather than general tax funds.

12 CFR Ch. VII (1-1-20 Edition)

Risk-based capital ratio means the percent-
age, rounded to two decimal places, of the
risk-based capital ratio numerator to risk-
weighted assets, as calculated in accordance
with §702.104(a).

Risk-weighted assets means the total risk-
weighted assets as calculated in accordance
with §702.104(c).

Secured comsumer loan means a consumer
loan associated with collateral or other item
of value to protect against loss where the
creditor has a perfected security interest in
the collateral or other item of value.

Senior executive officer means a senior exec-
utive officer as defined by §701.14(b)(2) of this
chapter.

Separate account insurance means an ac-
count into which a policyholder’s cash sur-
render value is supported by assets seg-
regated from the general assets of the car-
rier.

Shares means deposits, shares, share cer-
tificates, share drafts, or any other deposi-
tory account authorized by federal or state
law.

Share-secured loan means a loan fully se-
cured by shares, and does not include the im-
position of a statutory lien under §701.39 of
this chapter.

STRIPS means a separately traded reg-
istered interest and principal security.

Structured product means an investment
that is linked, via return or loss allocation,
to another investment or reference pool.

Subordinated means, with respect to an in-
vestment, that the investment has a junior
claim on the underlying collateral or assets
to other investments in the same issuance.
An investment that does not have a junior
claim to other investments in the same
issuance on the underlying collateral or as-
sets is non-subordinated. A Security that is
junior only to money market eligible securi-
ties in the same issuance is also non-subordi-
nated.

Supervisory merger or combination means a
transaction that involved the following:

(1) An assisted merger or purchase and as-
sumption where funds from the NCUSIF were
provided to the continuing credit union;

(2) A merger or purchase and assumption
classified by NCUA as an ‘‘emergency merg-
er’” where the acquired credit union is either
insolvent or ‘‘in danger of insolvency’ as de-
fined under appendix B to Part 701 of this
chapter; or

(3) A merger or purchase and assumption
that included NCUA’s or the appropriate
state official’s identification and selection of
the continuing credit union.

Swap dealer has the meaning as defined by
the Commodity Futures Trading Commission
in 17 CFT 1.3(ggg).
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Total assets means a credit union’s total as-
sets as measured?! by either:

(1) Average quarterly balance. The credit
union’s total assets measured by the average
of quarter-end balances of the current and
three preceding calendar quarters;

(2) Average monthly balance. The credit
union’s total assets measured by the average
of month-end balances over the three cal-
endar months of the applicable calendar
quarter;

(3) Average daily balance. The credit union’s
total assets measured by the average daily
balance over the applicable calendar quarter;
or

(4) Quarter-end balance. The credit union’s
total assets measured by the quarter-end
balance of the applicable calendar quarter as
reported on the credit union’s Call Report.

Tranche means one of a number of related
securities offered as part of the same trans-
action. Tranche includes a structured prod-
uct if it has a loss allocation based off of an
investment or reference pool.

Unsecured consumer loan means a consumer
loan not secured by collateral.

U.S. Government agency means an instru-
mentality of the U.S. Government whose ob-
ligations are fully and explicitly guaranteed
as to the timely payment of principal and in-
terest by the full faith and credit of the U.S.
Government. U.S. Government agency in-
cludes NCUA.

Subpart A—Net Worth
Classification

EFFECTIVE DATE NOTE: At 80 FR 66706, Oct.
29, 2015, subpart A to part 702 was revised, ef-
fective Jan. 1, 2019. At 83 FR 55467, Nov. 6,
2018, the effective date was delayed until
Jan. 1, 2020. At 84 FR 68781, Dec. 17, 2019, the
effective date was further delayed until Jan.
1, 2022. For the convenience of the user, the
revised text is set forth at the end of this
subpart.

§702.101 Measures and effective date
of net worth classification.

(a) Net worth measures. For purposes
of this part, a credit union must deter-
mine its net worth category classifica-
tion at the end of each calendar quar-
ter using two measures:

(1) The net worth ratio as defined in
§702.2(g); and

1For each quarter, a credit union must
elect one of the measures of total assets list-
ed in paragraph (2) of this definition to apply
for all purposes under this part except
§§702.103 through 702.106 (risk-based capital
requirement).

§702.102

(2) If determined to be applicable
under §702.103, a risk-based net worth
requirement.

(b) Effective date of net worth classi-
fication. For purposes of this part, the
effective date of a federally insured
credit union’s net worth category clas-
sification shall be the most recent to
occur of:

(1) Quarter-end effective date. The last
day of the calendar month following
the end of the calendar quarter; or

(2) Corrected met worth category. The
date the credit union received subse-
quent written notice from NCUA or, if
State-chartered, from the appropriate
State official, of a decline in net worth
category due to correction of an error
or misstatement in the credit union’s
most recent Call Report; or

(3) Reclassification to lower category.
The date the credit union received
written notice from NCUA or, if State-
chartered, the appropriate State offi-
cial, of reclassification on safety and
soundness grounds as provided under
§702.102(b) or §702.302(d).

(c) Notice to NCUA by filing Call Re-
port. (1) Other than by filing a Call Re-
port, a federally insured credit union
need not notify the NCUA Board of a
change in its net worth ratio that
places the credit union in a lower net
worth category;

(2) Failure to timely file a Call Re-
port as required under this section in
no way alters the effective date of a
change in net worth classification
under this paragraph (b) of this sec-
tion, or the affected credit union’s cor-
responding legal obligations under this
part.

[656 FR 8584, Feb. 18, 2000; 656 FR 55439, Sept.
14, 2000, as amended at 67 FR 12464, Mar. 19,
2002; 67 FR 71087, Nov. 29, 2002]

§702.102 Statutory net worth cat-

egories.

(a) Net worth categories. Except for
credit unions defined as ‘‘new’ under
subpart B of this part, a federally in-
sured credit union shall be classified
(Table 1)—

(1) Well capitaliced if it has a net
worth ratio of seven percent (7%) or
greater and also meets any applicable
risk-based net worth requirement
under §§702.103 through 702.108; or
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(2) Adequately capitalized if it has a
net worth ratio of six percent (6%) or
more but less than seven percent (7%),
and also meets any applicable risk-
based net worth requirement under
§§702.103 through 702.108 below; or

(38) Undercapitaliced if it has a net
worth ratio of four percent (4%) or
more but less than six percent (6%), or
fails to meet any applicable risk-based
net worth requirement under §§702.103
through 702.108; or

(4) Significantly undercapitalized if it

12 CFR Ch. VII (1-1-20 Edition)

(i) Has a net worth ratio of two per-
cent (2%) or more but less than four
percent (4%); or

(ii) Has a net worth ratio of four per-
cent (4%) or more but less than five
percent (6%), and either—

(A) Fails to submit an acceptable net
worth restoration plan within the time
prescribed in §702.206; or

(B) Materially fails to implement a
net worth restoration plan approved by
the NCUA Board; or

(5) Critically undercapitalized if it has
a net worth ratio of less than two per-
cent (2%).

TABLE 1 — STATUTORY NET WORTH CATEGORY CLASSIFICATION

A credit union’s net worth
categoryis . . .

if its net worth
ratiois. ..

and subject to the following
condition(s) . . .

“Well Capitalized”

7% or above

Meets applicable risk-based net
worth (RBNW) requirement

"Adequately Capitalized”

6% to 6.99%

Meets applicable RBNW
requirement

“Undercapitalized”

4% t0 5.99%

Or fails applicable RBNW
requirement

“Significantly Undercapitalized”

2% to 3.99%

Orif “undercapitalized” at <5%
net worth ratio and fails to
timely submit or materially
implement Net Worth
Restoration Plan

“Critically Undercapitalized”

Less than 2%

None

(b) Reclassification based on super-
visory criteria other than net worth. The
NCUA Board may reclassify a ‘“‘well

capitalized” credit union as ‘‘ade-
quately capitalized” and may require
an ‘“‘adequately capitalized” or
‘“‘undercapitalized’” credit union to

comply with certain mandatory or dis-
cretionary supervisory actions as if it
were in the next lower net worth cat-
egory (each of such actions hereinafter
referred to generally as ‘‘reclassifica-
tion”’) in the following circumstances:

(1) Unsafe or unsound condition. The
NCUA Board has determined, after no-
tice and opportunity for hearing pursu-
ant to §747.2003 of this chapter, that
the credit union is in an unsafe or un-
sound condition; or

(2) Unsafe or unsound practice. The
NCUA Board has determined, after no-
tice and opportunity for hearing pursu-
ant to §747.2003 of this chapter, that
the credit union has not corrected a
material unsafe or unsound practice of
which it was, or should have been,
aware.

(c) Non-delegation. The NCUA Board
may not delegate its authority to re-
classify a credit union under paragraph
(b) of this section.

(d) Consultation with State officials.
The NCUA Board shall consult and
seek to work cooperatively with the
appropriate State official before reclas-
sifying a federally insured State-char-
tered credit union under paragraph (b)
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of this section, and shall promptly no-
tify the appropriate State official of its
decision to reclassify.

[656 FR 8584, Feb. 18, 2000, as amended at 65
FR 44966, July 20, 2000; 67 FR 71087, Nov. 29,
2002]

§702.103 Applicability of risk-based
net worth requirement.

For purposes of §702.102, a credit
union is defined as ‘‘complex’” and a
risk-based net worth requirement is ap-
plicable only if the credit union meets
both of the following criteria as re-
flected in its most recent Call Report:

(a) Minimum asset sice. Its quarter-end
total assets exceed fifty million dollars
($50,000,000); and

(b) Minimum RBNW calculation. Its
risk-based net worth requirement as
calculated under §702.106 exceeds six
percent (6%).

[656 FR 44966, July 20, 2000, as amended at 67
FR 13464, Mar. 19, 2002; 67 FR 71088, Nov. 29,
2002; 75 FR 34620, June 18, 2010; 78 FR 4037,
Jan. 18, 2013]

EFFECTIVE DATE NOTE: At 80 FR 66706, Oct.
29, 2015, subpart A was revised, effective Jan.
1, 2019. At 83 FR 55467, Nov. 6, 2018, the effec-
tive date of the subpart revision was delayed
until Jan. 1, 2020 and on that same date at 83
FR 55478, §702.103 was further amended by re-
moving the words ‘‘one hundred million dol-
lars ($100,000,000)”" and adding in their place
“five hundred million dollars ($500,000,000),
effective Jan. 1, 2020. At 84 FR 68781, Dec. 17,
2019, the effective date for both rules was de-
layed until Jan. 1, 2022.

§702.104 Risk portfolios defined.

A risk portfolio is a portfolio of as-
sets, liabilities, or contingent liabil-
ities as specified below, each expressed
as a percentage of the credit union’s
quarter-end total assets reflected in its
most recent Call Report, rounded to
two decimal places (Table 2):

§702.104

(a) Long-term real estate loans. Total
real estate loans and real estate lines
of credit outstanding, exclusive of
those outstanding that will contrac-
tually refinance, reprice or mature
within the next five (5) years, and ex-
clusive of all member business loans
(as defined in 12 CFR 723.8(b) or as ap-
proved under 12 CFR 723.10);

(b) Member business loans outstanding.
All member business loans as defined
in 12 CFR 723.8(b) or as approved under
12 CFR 723.10;

(c) Investments. Investments as de-
fined by 12 CFR 703.2 or applicable
State law, including investments in
CUSOs (as defined by §702.2(d));

(d) Low-risk assets. Cash on hand (e.g.,
coin and currency, including vault,
ATM and teller cash), the NCUSIF de-
posit, and debt instruments uncondi-
tionally guaranteed by the National
Credit Union Administration;

(e) Average-risk assets. One hundred
percent (100%) of total assets minus
the sum of the risk portfolios in para-
graphs (a) through (d) of this section;

(f) Loans sold with recourse. Out-
standing balance of loans sold or
swapped with recourse, excluding loans
sold to the secondary mortgage market
that have representations and warran-
ties consistent with those customarily
required by the U.S. Government and
government sponsored enterprises;

(g) Unused member business loan com-
mitments. Unused commitments for
member business loans as defined in 12
CFR 723.8(b) or as approved under 12
CFR 723.10; and

(h) Allowance. The Allowance for
Loan and Lease Losses not to exceed
the equivalent of one and one-half per-
cent (1.5%) of total loans outstanding.
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TABLE 2 -- §702.104 RISK PORTFOLIOS DEFINED
Risk portfolio Assets, liabilities or contingent liabilities

{a) Long-term real estate loans

Total real estate loans and real estate lines of credit (excluding MBLs) with a maturity (and
next rate adjustment period if variable rate) greater than 5 years

(b) MBLs outstanding

Member business loans outstanding

() Investments

As defined by federal regulation or applicable State law.

(d) Low-risk assets

Cash on hand and NCUSIF deposit.

(e) Average-risk assets

100% of total assets minus sum of risk portfolios above

{f) Loans sold with recourse

Outstanding balance of loans sold or swapped with recourse, except for loans sold to the
secondary mortgage market with a recourse period of 1 year or less.

(g) Unused MBL commitments

Unused commitments for MBLs

{h) Allowance

Allowance for Loan and Lease Losses limited to equivalent of 1.50 percent of total loans

[65 FR 44966, July 20, 2000, as amended at 67 FR 71088, Nov. 29, 2002; 75 FR 66300, Oct. 28, 2010;
78 FR 32544, May 31, 2013; 83 FR 25882, June 5, 2018]

§702.105 Weighted-average life of in-
vestments.

Except as provided below (Table 3),
the weighted-average life of an invest-
ment for purposes of §§702.106(c) and
702.107(c) is defined pursuant to
§702.2(m):

(a) Registered investment companies
and collective investment funds. (1) For
investments in registered investment
companies (e.g., mutual funds) and col-
lective investment funds, the weighted-
average life is defined as the maximum
weighted-average life disclosed, di-
rectly or indirectly, in the prospectus
or trust instrument;

(2) For investments in money market
funds, as defined in 17 CFR 270.2a-7, and
collective investment funds operated in
accordance with short-term investment
fund rules set forth in 12 CFR
9.18(b)(4)(i1)(B)(1)—(3), the weighted-av-
erage life is defined as one (1) year or
less; and

(3) For other investments in reg-
istered investment companies or col-
lective investment funds, the weighted-
average life is defined as greater than
five (6) years, but less than or equal to
seven (7) years;

(b) Callable fired-rate debt obligations
and deposits. For fixed-rate debt obliga-

tions and deposits that are callable in
whole, the weighted-average life is de-
fined as the period remaining to the
maturity date;

(c) Variable-rate debt obligations and
deposits. For variable-rate debt obliga-
tions and deposits, the weighted-aver-
age life is defined as the period remain-
ing to the next rate adjustment date;

(d) Capital in mixed-ownership Govern-
ment corporations and corporate credit
unions. For capital stock in mixed-own-
ership Government corporations, as de-
fined in 31 U.S.C. 9101(2), and perpetual
and nonperpetual capital in corporate
credit unions, as defined in 12 CFR
704.2, the weighted-average life is de-
fined as greater than one (1) year, but
less than or equal to three years;

(e) Investments in CUSOs. For invest-
ments in CUSOs (as defined in
§702.2(d)), the weighted-average life is
defined as greater than one (1) year,
but less than or equal to three (3)
years; and

(f) Other equity securities. For other
equity securities, the weighted average
life is defined as greater than ten (10)
years.
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§702.106

TABLE 3 -- §702.105 WEIGHTED-AVERAGE LIFE OF INVESTMENTS

Investment

Weighted-average life

(a) Registered investment
companies and collective
investment funds

i. Registered investment companies and collective investment funds: As disclosed in
prospectus or trust instrument, but if not disclosed, greater than five (5) years,
but less than or equal to seven (7) years.

ii. Money market funds and STIFs: One (1) year or less.

(b) Caliable fixed-rate debt
obligations and deposits

Period remaining to maturity date.

{c) Variable-rate debt obligations
and deposits

Period remaining to next rate adjustment date.

(d) Capital in mixed-ownership
Government corporations and
corporate credit unions

Greater than one (1) year, but less than or equal to three (3) years.

(e) Investments in CUSOs

Greater than one (1) year, but less than or equal to three (3) years.

{f)y Other equity securities

Greater than ten (10) years.

[656 FR 44966, July 20, 2000, as amended at 67 FR 71088, Nov. 29, 2002; 75 FR 64826, Oct. 20, 2010]

§702.106 Standard calculation of risk-
based net worth requirement.

A credit union’s risk-based net worth
requirement is the aggregate of the fol-
lowing standard component amounts,
each expressed as a percentage of the
credit union’s quarter-end total assets
as reflected in its most recent Call Re-
port, rounded to two decimal places
(Table 4):

(a) Long-term real estate loans. The
sum of:

(1) Six percent (6%) of the amount of
long-term real estate loans less than or
equal to twenty-five percent (256%) of
total assets; and

(2) Fourteen percent (14%) of the
amount in excess of twenty-five per-
cent

(25%) of total assets;

(b) Member business loans outstanding.
The sum of:

(1) Six percent (6%) of the amount of
member business loans outstanding
less than or equal to fifteen percent
(15%) of total assets;

(2) Eight percent (8%) of the amount
of member business loans outstanding
greater than fifteen percent (15%), but
less than or equal to twenty-five per-
cent (25%), of total assets; and

(38) Fourteen percent (14%) of the
amount in excess of twenty-five per-
cent (256%) of total assets;

(¢) Investments. The sum of:

(1) Three percent (3%) of the amount
of investments with a weighted-aver-
age life (as specified in §702.105 above)
of one (1) year or less;

(2) Six percent (6%) of the amount of
investments with a weighted-average
life greater than one (1) year, but less
than or equal to three (3) years;

(8) Twelve percent (12%) of the
amount of investments with a weight-
ed-average life greater than three (3)
years, but less than or equal to ten (10)
years; and

(4) Twenty percent (20%) of the
amount of investments with a weight-
ed-average life greater than ten (10)
years;

(d) Low-risk assets. Zero percent (0%)
of the entire portfolio of low-risk as-
sets;

(e) Average-risk assets. Six percent
(6%) of the entire portfolio of average-
risk assets;

(f) Loans sold with recourse. SixX per-
cent (6%) of the entire portfolio of
loans sold with recourse;

(g) Unused member business loan com-
mitments. Six percent (6%) of the entire
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portfolio of unused member business
loan commitments; and

(h) Allowance. Negative one hundred
percent (—100%) of the balance of the

12 CFR Ch. VII (1-1-20 Edition)

Allowance for Loan and Lease Losses
account, not to exceed the equivalent
of one and one-half percent (1.5%) of
total loans outstanding.

TABLE 4 - §702.106 STANDARD CALCULATION OF RBNW REQUIREMENT

Risk portfolio Amount of risk portfolio (as percent of quarter-end fotal | Risk weighting
assets) to be muitiplied by risk weighting
(a) Long-term real estate loans 0 to 25.00% .06
over 25.00% 14
(b) MBLs outstanding 0 to 15.00% .06
>15.00% to 25.00% .08
over 25.00% 14
(c) Investments By weighted-average life: 0to 1 year .03
>1year to 3 years .06
>3 years to 10 years 12
>10 years .20
(d) Low-risk assets All % .00
(e) Average-risk assets All % .06
{f Loans sold with recourse All % .06
{g) Unused MBL commitments All % .06
{h) Allowance Limited to equivalent of 1.50% of total loans (1.00)
{expressed as a percent of total assets)
A credit union’s RBNW requirement is the sum of eight standard components. A standard component is calculated for each of the
eight risk portfolios, equal to the sum of each amount of a risk portfolio times its risk weighting. A credit union is classified
“undercapitalized” if its net worth ratio is less than its applicable RBNW requirement.

[656 FR 44966, July 20, 2000, as amended at 67 FR 71088, Nov. 29, 2002; 68 FR 56547, Oct. 1, 2003]

§702.107 Alternative components for
standard calculation.

A credit union may substitute one or
more alternative components below, in
place of the corresponding standard
components in §702.106 above, when
any alternative component amount, ex-
pressed as a percentage of the credit
union’s quarter-end total assets as re-
flected in its most recent Call Report,
rounded to two decimal places, is
smaller (Table 5):

(a) Long-term real estate loans. The
sum of:

(1) Non-callable. Non-callable long-
term real estate loans as follows:

(i) Eight percent (8%) of the amount
of such loans with a remaining matu-
rity of greater than 5 years, but less
than or equal to 12 years;

(ii) Twelve percent (12%) of the
amount of such loans with a remaining
maturity of greater than 12 years, but
less than or equal to 20 years; and

(iii) Fourteen percent (14%) of the
amount of such loans with a remaining
maturity greater than 20 years;

(2) Callable. Long-term real estate
loans callable in 5 years or less as fol-
lows:

(1) Six percent (6%) of the amount of
such loans with a documented call pro-
vision of 5 years or less and with a re-
maining maturity of greater than 5
years, but less than or equal to 12
years;

(ii) Ten percent (10%) of the amount
of such loans with a documented call
provision of 5 years or less and with a
remaining maturity of greater than 12
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years, but less than or equal to 20
years; and

(iii) Twelve percent (12%) of the
amount of such loans with a docu-
mented call provision of 5 years or less
and with a remaining maturity of
greater than 20 years;

(b) Member business loans outstanding.
The sum of:

(1) Fixed rate. Fixed-rate member
business loans outstanding as follows:

(i) Six percent (6%) of the amount of
such loans with a remaining maturity
of 3 or fewer years;

(ii) Nine percent (9%) of the amount
of such loans with a remaining matu-
rity greater than 3 years, but less than
or equal to 5 years;

(iii) Twelve percent (12%) of the
amount of such loans with a remaining
maturity greater than 5 years, but less
than or equal to 7 years;

(iv) Fourteen percent (14%) of the
amount of such loans with a remaining
maturity greater than 7 years, but less
than or equal to 12 years; and

(v) Sixteen percent (16%) of the
amount of such loans with a remaining
maturity greater than 12 years; and

(2) Variable-rate. Variable-rate mem-
ber business loans outstanding as fol-
lows:

(i) Six percent (6%) of the amount of
such loans with a remaining maturity
of 3 or fewer years;

(ii) Eight percent (8%) of the amount
of such loans with a remaining matu-
rity greater than 3 years, but less than
or equal to b years;

(iii) Ten percent (10%) of the amount
of such loans with a remaining matu-
rity greater than 5 years, but less than
or equal to 7 years;

(iv) Twelve percent (12%) of the
amount of such loans with a remaining

§702.107

maturity greater than 7 years, but less
than or equal to 12 years; and

(v) Fourteen percent (14%) of the
amount of such loans with a remaining
maturity greater than 12 years.

(c) Investments. The sum of:

(1) Three percent (3%) of the amount
of investments with a weighted-aver-
age life (as specified in §702.105 above)
of one (1) year or less;

(2) Six percent (6%) of the amount of
investments with a weighted-average
life greater than one (1) year, but less
than or equal to three (3) years;

(3) Eight percent (8%) of the amount
of investments with a weighted-aver-
age life greater than three (3) years,
but less than or equal to five (b) years;

(4) Twelve percent (12%) of the
amount of investments with a weight-
ed-average life greater than five (5)
years, but less than or equal to seven
(7) years;

(6) Sixteen percent (16%) of the
amount of investments with a weight-
ed-average life greater than seven (7)
years, but less than or equal to ten (10)
years; and

(6) Twenty percent (20%) of the
amount of investments with a weight-
ed-average life greater than ten (10)
years.

(d) Loans sold with recourse. The alter-
native component is the sum of:

(1) Six percent (6%) of the amount of
loans sold with contractual recourse
obligations of six percent (6%) or great-
er; and

(2) The weighted average recourse
percent of the amount of loans sold
with contractual recourse obligations
of less than six percent (6%), as com-
puted by the credit union.
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TABLE 5—§702.107 ALTERNATIVE COMPONENTS FOR STANDARD CALCULATION

(a) LONG-TERM REAL ESTATE LOANS

Amount of long-term real estate loans Alternative risk weighting
by remaining maturity

Non-calfable long-term real estate loans

Remaining maturity:

> 5 years to 12 years .08
> 12 years to 20 years A2
> 20 years 14

Long-term real estate loans callable in 5 years or less

Remaining matunty:

> 5 years to 12 years .06
> 12 years to 20 years .10
> 20 years 12

The “alternative component” is the sum of each amount of the “long-term real estate loans” risk
portfolio by non-“callable” and “callable” characteristic and by remaining maturity (as a percent of
quarter-end total assets) times its alternative factor. Substitute for corresponding standard
component if smaller.

(b) MEMBER BUSINESS LOANS

Amount of member business.loans by Alternative risk weighting
remaining maturity

Fixed-rate MBLs

0 to 3 years .06
> 3 years to 5 years .09
> 5 years to 7 years A2
> 7 years to 12 years 14
> 12 years 16
Variable-rate MBLs

0 to 3 years .06
> 3 years to 5 years 08
> § years to 7 years .10
> 7 years to 12 years 12
> 12 years 14

The "alternative component” is the sum of each amount of the member business loans risk portfolio by fixed
and variable rate and by remaining maturity (as a percent of quarter-end total assets) times its alternative
factor. Substitute for corresponding standard component if smaller.

(c) INVESTMENTS

Amount of investments by weighted- Alternative risk weighting
average life

0to 1 year .03

>1 year to 3 years .06

>3 years to 5 years .08

>5 years to 7 years 12

>7 years to 10 years 16

> 10 years .20

The “alternative component” is the sum of each amount of the Investments risk portfolio by weighted-average
life (as a percent of quarter-end total assets) times its alternative factor. Substitute for corresponding standard
component if smaller.
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§702.108

(d) LoANS SoLD WITH RECOURSE

Amount of loans by recourse

Alternative risk weighting

Recourse 6% or greater

.08

Recourse <6%

Weighted average recourse percent

The “alternative component” is the sum of each amount of the “loans sold with recourse” risk portfolio by level
of recourse (as a percent of quarter-end total assets) times its alternative factor. The alternative factor for
loans sold with recourse of less than 6% is equal to the weighted average recourse percent on such loans. A
credit union must compute the weighted average recourse percent for its loans sold with recourse of less than
six percent (6%). Substitute for corresponding standard component if smaller.

[66 FR 44966, July 20, 2000, as amended at 67 FR 71088, Nov. 29, 2002]

§702.108 Risk mitigation credit.

(a) Who may apply. A credit union
may apply for a risk mitigation credit
if on any of the current or three pre-
ceding effective dates of classification
it either failed an applicable RBNW re-
quirement or met it by less than 100
basis points.

(b) Application for credit. Upon appli-
cation pursuant to guidelines duly
adopted by the NCUA Board, the NCUA
Board may in its discretion grant a
credit to reduce a risk-based net worth
requirement under §§702.106 and 702.107
upon proof of mitigation of:

(1) Credit risk; or

(2) Interest rate risk as demonstrated
by economic value exposure measures.

(c) Application by FISCU. In the case
of a FISCU seeking a risk mitigation
credit—

(1) Before an application under para-
graph (a) above may be submitted to
the NCUA Board, it must be submitted
in duplicate to the appropriate State
official and the appropriate Regional
Director; and

(2) The NCUA Board, when evalu-
ating the application of a FISCU, shall
consult and seek to work cooperatively
with the appropriate State official, and
shall provide prompt notice of its deci-
sion to the appropriate State official.

[66 FR 44971, July 20, 2000, as amended at 67
FR 71089, Nov. 29, 2002]

663

Incorporated by reference in
Rule 69U-110.062, Florida Administrative Code
(__/2021)



Pt. 702, Subpt. A, Apps. 12 CFR Ch. VII (1-1-20 Edition)

APPENDIXES A-H TO SUBPART A OF PART 702

APPENDIX A — EXAMPLE STANDARD COMPONENTS FOR RBNW REQUIREMENT, §702.106
(EXAMPLE CALCULATION IN BOLD)

Risk portfolio Dollar Amount as Risk Amount Standard
balance percent of weighting | times risk component
quarter-end weighting
total assets
Quarter-end total assets 200,000,000 100.0000 %
{a) Long-term real estate loans 60,000,000 30.0000 % = 220%
Threshold amount: 0 to 25% 25.0000 % .06 1.5000 %
Excess amount: over 25% 5.0000 % 14 0.7000 %
(b) MBLs outstanding 35,000,000 17.5000 % = 110 %
Threshold amount: 0 to 15% 15.0000 % 06 0.9000 %
intermediate tier: >15% to 25% 2,5000 % .08 0.2000 %
Excess amount: over 25% 0.0 % 14 0.0%
(c) Investments 50,000,000 = 25.0000 % = 1.51 %
Weighted-average life:
Oto 1 year 24,000,000 12.0000 % .03 0.3600 %
>1 year to 3 years 15,000,000 7.5000 % .06 0.4500 %
>3 years to 10 years 10,000,000 5.0000 % A2 0.6000 %
>10 years 4,000,000 0.5000 % .20 0.1000 %
(d) Low-risk assets 4,000,000 2.0000 % .00 0%
Sum of risk portfolios (a) 149,000,000 74.5.000%
through (d) above
(e) Average-risk assets 51,000,000 25.5000 %2 .06 1.53 %
{f Loans sold with recourse 40,000,000 20.0000 % .08 1.20 %
{g) Unused MBL commitments 5,000,000 2.5000 % .06 0.15%
(h) Allowance 2,040,000.00 ¥ 1.0200 % {1.00) {1.02) %
Sum of standard components:
RBNW requirement ¢ 6.67 %

¥ The Average-risk assets risk portfolio percent of quarter-end total assets equals 100

percent minus the sum of the percentages in the four risk portfolios above (i.e., Long-

term real estate loans, MBLs outstanding, Investments, and Low-risk assets).

¥ The Allowance risk portfolio is limited to the equivalent of 1.50 percent of total loans.

For an example computation of the permitted dollar balance of Allowance, see

worksheet in Appendix B below.

¢ A credit union is classified "undercapitalized” if its net worth ratio is less than its

applicable RBNW requirement. The dollar equivalent of RBNW requirement may be

computed for informational purposes as the RBNW requirement percent of total assets.
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APPENDIX B — ALLOWANCE RISK PORTFOLIO DOLLAR BALANCE WORKSHEET
(EXAMPLE CALCULATION IN BOLD)
Balance sheet Dollar Percent of Range of Permitted | Permitted
account balance total loans ALL ALL dollar
permitted | percent of | balance of

total loans | Allowance
Allowance for Loan and 2,400,000 1.7647% 0to 1.50% 1.50% 2,040,000
Lease Losses (ALL)

Total loans 136,000,000

APPENDIX C — EXAMPLE LONG-TERM REAL ESTATE LOANS
ALTERNATIVE COMPONENT, §702.107(a)
{EXAMPLE CALCUATION IN BOLD)

Remaining maturity Dollar balance | Percent of total Alternative risk Alternative
of Long-term assets by weighting component
real estate remaining
loans by maturity
remaining
maturity

Non-caflable long-term
real estate loans

> 5 years to 12 years 15,000,000 7.5000 % 08 0.6000 %
> 12 years to 20 years 2,500,000 1.2500 % 12 0.1500 %
> 20 years 2,500,000 1.2500 % .14 0.1750 %

Long-term real estate
loans callable in 5
years or less

> § years to 12 years 35,000,000 17.5000 % .06 1.0500 %
> 12 years to 20 years 5,000,000 2.5000 % .10 0.2500 %
> 20 years 0 0.000 % 2 0.000 %
Sum of above equals

Alternative 223 %
Component™

*Substitute for standard component if lower.

APPENDIX D — EXAMPLE OF MEMBER BUSINESS LOANS
ALTERNATIVE COMPONENT, §702.107(b)
(EXAMPLE CALCULATION IN BOLD)

Remaining Dollar balance Percent of Alternative Alternative
maturity of MBLs by total assets by risk component
remaining remaining weighting
maturity maturity
Fixed-rate MBLs
0 to 3 years 6,000,000 3.0000 % .06 0.1800 %
> 3 years to 5 years 4,000,000 2.0000 % .09 0.1800 %
> 5 years to 7 years 2,000,000 1.0000 % 12 0.1200 %
> 7 years to 12 years 0 0.0000 % 14 0.0000 %
> 12 years 0 0.0000 % .16 0.0000 %
Variable-rate MBLs
0to 3 years 17,000,000 8.5000 % .06 0.5100 %
> 3 years to 5 years 4,000,000 2.0000 % .08 0.1600 %
> 5 years to 7 years 2,000,000 1.0000 % 10 0.1000 %
> 7 years to 12 years 0 0.0000 % A2 0.0000 %
>12 years 0 0.0000 % 14 0.0000 %
Sum of above equals
Alternative component* 1.25 %

* Substitute for standard component if lower.
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APPENDIX E -- EXAMPLE OF INVESTMENTS ALTERNATIVE COMPONENT, §702.107(c)
(EXAMPLE CALCULATION IN BOLD)

Weighted-average | Dollar balance | Percent of total Alternative Alternative
life of investments assets by risk weighting component
by weighted- weighted-
average life average life
Oto 1 year 24,000,000 12.0000 % .03 0.3600 %
> 1 year to 3 years 15,000,000 7.5000 % .06 0.4500 %
> 3 years to 5 years 8,000,000 4.0000 % .08 0.3200 %
> 5 years to 7 years 1,000,000 0.5000 % A2 0.0600 %
> 7 years to 10 years 1,000,000 0.5000 % 16 0.0800 %
> 10 years 1,000,000 0.5000 % .20 0.1000 %
Sum of above equals
Alternative component™ 1.37 %

* Substitute for standard component if lower.

APPENDIX F — EXAMPLE LOANS SOLD WITH RECOURSE
ALTERNATIVE COMPONENT, §702.107(d)
{EXAMPLE CALCULATION IN BOLD)

Percent of Dollar balance Percent of Alternative Alternative
contractual recourse | of Loans sold total assets risk component
obligation with recourse weighting
Recourse 6 % or greater 5,000,000 2.5000 % .06 0.1500 %
Recourse < 6 % 35,000,000 17.5000 % 0500 ¥ 0.8750 %
Sum of above equals
Alternative component® 1.03 %

* Substitute for corresponding standard component if lower.

* The credit union must calculate this alternative risk weighting for loans sold with recourse of less than 6 %.
For an example computation, see worksheet in Appendix G below.

APPENDIX G ~WORKSHEET FOR ALTERNATIVE RISk WEIGHTING OF
LOANS SOLD WITH CONTRACTUAL RECOURSE OBLIGATIONS OF LESS THAN 6 %
(EXAMPLE CALCULATION IN BOLD)

Percent of contractual Dollar balance of Dollars of Alternative
recourse obligation loans sold recourse risk
less than 6% with recourse weighting
5.50 % 5,000,000 275,000

5.00 % 25,000,000 1,250,000

4.50 % 5,000,000 225,000

Sum of above equals 35,000,000 1,750,000

Doillar of recourse divided by

dollar balance equals 5.00 %
(expressed as %)
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APPENDIX H -- EXAMPLE RBNW REQUIREMENT USING ALTERNATIVE COMPONENTS
(EXAMPLE CALCULATION IN BOLD)

Risk portfolio Standard Alternative Lower of standard or
component component alternative component

(2) Long-term real estate loans 2.20% 2.85% 2.20%

(b) MBLs outstanding 1.10 % 1.25% 1.10 %

{c) Investments 1.51 % 1.37% 1.37%

(f) Loans sold with recourse 1.20% 1.03% 1.03%

Standard component

Compare to Net Worth Ratio

(d) Low-risk assets 0%

(e) Average-risk assets 1.53 %
(@) Unused MBL commitments 0.15%
(h) Allowance (1.02) %
RBNW requirement* 6.53 %

* A credit union is “undercapitalized” if its net worth ratio is less than its applicable RBNW requirement

[656 FR 44971, July 20, 2000, as amended at 67 FR 71089, 71090, 71091, Nov. 29, 2002; 68 FR 56548,

56549, 56550, Oct. 1, 2003]

EFFECTIVE DATE NOTE: At 80 FR 66706, Oct.
29, 2015, subpart A to part 702 was revised, ef-
fective Jan. 1, 2019. At 83 FR 55467, Nov. 6,
2018, the effective date was delayed until
Jan. 1, 2020. At 84 FR 68781, Dec. 17, 2019, the
effective date was further delayed until Jan.
1, 2022. For the convenience of the user, the
revised text is set forth as follows:

Subpart A—Prompt Corrective Action

§702.101 Capital measures, capital ade-
quacy, effective date of classification, and
notice to NCUA.

(a) Capital measures. For purposes of this
part, a credit union must determine its cap-
ital classification at the end of each calendar
quarter using the following measures:

(1) The net worth ratio; and

(2) If determined to be applicable under
§702.103, the risk-based capital ratio.

(b) Capital adequacy. (1) Notwithstanding
the minimum requirements in this part, a
credit union defined as complex must main-
tain capital commensurate with the level
and nature of all risks to which the institu-
tion is exposed.

(2) A credit union defined as complex must
have a process for assessing its overall cap-
ital adequacy in relation to its risk profile
and a comprehensive written strategy for
maintaining an appropriate level of capital.

(c) Effective date of capital classification. For
purposes of this part, the effective date of a
federally insured credit union’s capital clas-

sification shall be the most recent to occur
of:

(1) Quarter-end effective date. The last day
of the calendar month following the end of
the calendar quarter;

(2) Corrected capital classification. The date
the credit union received subsequent written
notice from NCUA or, if state-chartered,
from the appropriate state official, of a de-
cline in capital classification due to correc-
tion of an error or misstatement in the cred-
it union’s most recent Call Report; or

(3) Reclassification to lower category. The
date the credit union received written notice
from NCUA or, if state-chartered, the appro-
priate state official, of reclassification on
safety and soundness grounds as provided
under §§702.102(b) or 702. 202(d).

(d) Notice to NCUA by filing Call Report. (1)
Other than by filing a Call Report, a feder-
ally insured credit union need not notify the
NCUA Board of a change in its capital meas-
ures that places the credit union in a lower
capital category;

(2) Failure to timely file a Call Report as
required under this section in no way alters
the effective date of a change in capital clas-
sification under paragraph (b) of this section,
or the affected credit union’s corresponding
legal obligations under this part.

§702.102 Capital classification.

(a) Capital categories. Except for credit
unions defined as ‘‘new’ under subpart B of
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this part, a credit union shall be deemed to
be classified (Table 1 of this section)—

(1) Well capitalized if:

(i) Net worth ratio. The credit union has a
net worth ratio of 7.0 percent or greater; and

(ii) Risk-based capital ratio. The credit
union, if complex, has a risk-based capital
ratio of 10 percent or greater.

(2) Adequately capitalized if:

(i) Net worth ratio. The credit union has a
net worth ratio of 6.0 percent or greater; and

(ii) Risk-based capital ratio. The credit
union, if complex, has a risk-based capital
ratio of 8.0 percent or greater; and

(iii) Does not meet the definition of a well
capitalized credit union.

(3) Undercapitalized if:

(i) Net worth ratio. The credit union has a
net worth ratio of 4.0 percent or more but
less than 6.0 percent; or
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(ii) Risk-based capital ratio. The credit
union, if complex, has a risk-based capital
ratio of less than 8.0 percent.

(4) Significantly undercapitalized if:

(i) The credit union has a net worth ratio
of 2.0 percent or more but less than 4.0 per-
cent; or

(ii) The credit union has a net worth ratio
of 4.0 percent or more but less than 5.0 per-
cent, and either—

(A) Fails to submit an acceptable net
worth restoration plan within the time pre-
scribed in §702.110;

(B) Materially fails to implement a net
worth restoration plan approved by the
NCUA Board; or

(C) Receives notice that a submitted net
worth restoration plan has not been ap-
proved.

(b) Critically undercapitalized if it has a net
worth ratio of less than 2.0 percent.

TABLE 1 TO § 702.102—CAPITAL CATEGORIES

A credit union’s capital

classification is . . . Net worth ratio

Risk-based capital
ratio also applicable if
complex

And subject to following condition(s) . . .

Well Capitalized . .
Adequately Capitalized

7% or greater
6% or greater ...

4% t0 5.99% ...
2% t0 3.99% ...

Undercapitalized .........
Significantly Under-
capitalized.

........ N/A

Critically Undercapital- | Less than 2% .........c... | .ot N/A

ized.

10.0% or greater
8% or greater .............

Or | Less than 8%.

And does not meet the criteria to be classi-
fied as well capitalized.

Or if “undercapitalized at <5% net worth and
(a) fails to timely submit, (b) fails to materi-
ally implement, or (c) receives notice of the
rejection of a net worth restoration plan.

(b) Reclassification based on Supervisory cri-
teria other than met worth. The NCUA Board
may reclassify a well capitalized -credit
union as adequately capitalized and may re-
quire an adequately capitalized or under-
capitalized credit union to comply with cer-
tain mandatory or discretionary supervisory
actions as if it were classified in the next
lower capital category (each of such actions
hereinafter referred to generally as ‘‘reclas-
sification’’) in the following circumstances:

(1) Unsafe or unsound condition. The NCUA
Board has determined, after providing the
credit union with notice and opportunity for
hearing pursuant to §747.2003 of this chapter,
that the credit union is in an unsafe or un-
sound condition; or

(2) Unsafe or unsound practice. The NCUA
Board has determined, after providing the
credit union with notice and opportunity for
hearing pursuant to §747.2003 of this chapter,
that the credit union has not corrected a ma-
terial unsafe or unsound practice of which it
was, or should have been, aware.

(c) Non-delegation. The NCUA Board may
not delegate its authority to reclassify a
credit union under paragraph (b) of this sec-
tion.

(d) Consultation with state officials. The
NCUA Board shall consult and seek to work
cooperatively with the appropriate state of-
ficial before reclassifying a federally insured
state-chartered credit union under paragraph
(b) of this section, and shall promptly notify
the appropriate state official of its decision
to reclassify.

§702.103 Applicability of the risk-based cap-
ital ratio measure.

For purposes of §702.102, a credit union is
defined as ‘‘complex’’ and the risk-based cap-
ital ratio measure is applicable only if the
credit union’s quarter-end total assets ex-
ceed one hundred million dollars
($100,000,000), as reflected in its most recent
Call Report.

§702.104 Risk-based capital ratio.

A complex credit union must calculate its
risk-based capital ratio in accordance with
this section.

(a) Calculation of the risk-based capital ratio.
To determine its risk-based capital ratio, a
complex credit union must calculate the per-
centage, rounded to two decimal places, of
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its risk-based capital ratio numerator as de-
scribed in paragraph (b) of this section, to its
total risk-weighted assets as described in
paragraph (c) of this section.

(b) Risk-based capital ratio numerator. The
risk-based capital ratio numerator is the
sum of the specific capital elements in para-
graph (b)(1) of this section, minus the regu-
latory adjustments in paragraph (b)(2) of this
section.

(1) Capital elements of the risk-based capital
ratio numerator. The capital elements of the
risk-based capital numerator are:

(i) Undivided earnings;

(ii) Appropriation for non-conforming in-
vestments;

(iii) Other reserves;

(iv) Equity acquired in merger;

(v) Net income

(vi) ALLL, maintained in accordance with
GAAP;

(vii) Secondary capital accounts included
in net worth (as defined in §702.2); and

(viii) Section 208 assistance included in net
worth (as defined in §702.2).

(2) Risk-based capital ratio numerator deduc-
tions. The elements deducted from the sum of
the capital elements of the risk-based cap-
ital ratio numerator are:

(i) NCUSIF Capitalization Deposit;

(ii) Goodwill;

(iii) Other intangible assets; and

(iv) Identified losses not reflected in the
risk-based capital ratio numerator.

(c) Risk-weighted assets—(1) General. Risk-
weighted assets includes risk- weighted on-
balance sheet assets as described in para-
graphs (¢)(2) and (3) of this section, plus the
risk-weighted off-balance sheet assets in
paragraph (c)(4) of this section, plus the risk-
weighted derivatives in paragraph (c)(6) of
this section, less the risk-based capital ratio
numerator deductions in paragraph (b)(2) of
this section. If a particular asset, derivative
contract, or off balance sheet item has fea-
tures or characteristics that suggest it could
potentially fit into more than one risk
weight category, then a credit union shall
assign the asset, derivative contract, or off
balance sheet item to the risk weight cat-
egory that most accurately and appro-
priately reflects its associated credit risk.

(2) Risk weights for on-balance sheet assets.
The risk categories and weights for assets of
a complex credit union are as follows:

(i) Category I—=zero percent risk weight. A
credit union must assign a zero percent risk

weight to:
(A) The balance of:
(I) Cash, currency and coin, including

vault, automatic teller machine, and teller
cash.

(2) share-secured loans, where the shares
securing the loan are on deposit with the
credit union.

(B) The exposure amount of:
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(I) An obligation of the U.S. Government,
its central bank, or a U.S. Government agen-
cy that is directly and unconditionally guar-
anteed, excluding detached security coupons,
ex-coupon securities, and interest-only mort-
gage-backed-security STRIPS.

(2) Federal Reserve Bank stock and Central
Liquidity Facility stock.

(C) Insured balances due from FDIC-in-
sured depositories or federally insured credit
unions.

(ii) Category 2—20 percent risk weight. A
credit union must assign a 20 percent risk
weight to:

(A) The uninsured balances due from FDIC-
insured depositories, federally insured credit
unions, and all balances due from privately-
insured credit unions.

(B) The exposure amount of:

(I) A non-subordinated obligation of the
U.S. Government, its central bank, or a U.S.
Government agency that is conditionally
guaranteed, excluding interest-only mort-
gage-backed-security STRIPS.

(2) A non-subordinated obligation of a GSE
other than an equity exposure or preferred
stock, excluding interest-only GSE mort-
gage-backed-security STRIPS.

(3) Securities issued by PSEs that rep-
resent general obligation securities.

(4) Part 703 compliant investment funds
that are restricted to holding only invest-
ments that qualify for a zero or 20 percent
risk-weight under this section.

() Federal Home Loan Bank stock.

(C) The balances due from Federal Home
Loan Banks.

(D) The balance of share-secured loans,
where the shares securing the loan are on de-
posit with another depository institution.

(E) The portions of outstanding loans with
a government guarantee.

(F) The portions of commercial loans se-
cured with contractual compensating bal-
ances.

(iii) Category 3—50 percent risk weight. A
credit union must assign a 50 percent risk
weight to:

(A) The outstanding balance (net of gov-
ernment guarantees), including loans held
for sale, of current first-lien residential real
estate loans less than or equal to 35 percent
of assets.

(B) The exposure amount of:

(I) Securities issued by PSEs in the U.S.
that represent non-subordinated revenue ob-
ligation securities.

(2) Other non-subordinated, non-U.S. Gov-
ernment agency or non-GSE guaranteed, res-
idential mortgage-backed security, exclud-
ing interest-only mortgage-backed security
STRIPS.

(iv) Category 4—75 percent risk weight. A
credit union must assign a 75 percent risk
weight to the outstanding balance (net of
government guarantees), including loans
held for sale, of:

669

Incorporated by reference in
Rule 69U-110.062, Florida Administrative Code
(__/2021)



Pt. 702, Subpt. A, Nt.

(A) Current first-lien residential real es-
tate loans greater than 35 percent of assets.

(B) Current secured consumer loans.

(v) Category 5—100 percent risk weight. A
credit union must assign a 100 percent risk
weight to:

(A) The outstanding balance (net of gov-
ernment guarantees), including loans held
for sale, of:

(1) First-lien residential real estate loans
that are not current.

(2) Current junior-lien residential real es-
tate loans less than or equal to 20 percent of
assets.

(3) Current unsecured consumer loans.

(4) Current commercial loans, less contrac-
tual compensating balances that comprise
less than 50 percent of assets.

() Loans to CUSOs.

(B) The exposure amount of:

(1) Industrial development bonds.

(2) Interest-only mortgage-backed security
STRIPS.

(3) Part 703 compliant investment funds,
with the option to use the look-through ap-
proaches in paragraph (c¢)(3)(iii)(B) of this
section.

(4) Corporate debentures and commercial
paper.

(5) Nonperpetual capital at corporate cred-
it unions.

(6) General account permanent insurance.

(7) GSE equity exposure or preferred stock.

(8) Non-subordinated tranches of any in-
vestment, with the option to use the gross-
up approach in paragraph (¢)(3)(iii)(A) of this
section.

(C) All other assets listed on the statement
of financial condition not specifically as-
signed a different risk weight under this sub-
part.

(vi) Category 6—150 percent risk weight. A
credit union must assign a 150 percent risk
weight to:

(A) The outstanding balance, net of gov-
ernment guarantees and including loans held
for sale, of:

(1) Current junior-lien residential real es-
tate loans that comprise more than 20 per-
cent of assets.

(2) Junior-lien residential real estate loans
that are not current.

(3) Consumer loans that are not current.

(4) Current commercial loans (net of con-
tractual compensating balances), which com-
prise more than 50 percent of assets.

(5) Commercial loans (net of contractual
compensating balances), which are not cur-
rent.

(B) The exposure amount of:

(I) Perpetual contributed capital at cor-
porate credit unions.

(2) Equity investments in CUSOs.

(vii) Category 7—250 percent risk weight. A
credit union must assign a 250 percent risk
weight to the carrying value of mortgage
servicing assets.
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(viii) Category 8—300 percent risk weight. A
credit union must assign a 300 percent risk
weight to the exposure amount of:

(A) Publicly traded equity investments,
other than a CUSO investment.

(B) Investment funds that do not meet the
requirements under §703.14(c) of this chapter,
with the option to use the look-through ap-
proaches in paragraph (c)(3)(iii)(B) of this
section.

(C) Separate account insurance, with the
option to use the look-through approaches in
paragraph (c¢)(3)(iii)(B) of this section.

(ix) Category 9—400 percent risk weight. A
credit union must assign a 400 percent risk
weight to the exposure amount of non-pub-
licly traded equity investments, other than
equity investments in CUSOs.

(x) Category 10—1,250 percent risk weight. A
credit union must assign a 1,250 percent risk
weight to the exposure amount of any subor-
dinated tranche of any investment, with the
option to use the gross-up approach in para-
graph (c¢)(3)(iii)(A) of this section.

(3) Alternative risk weights for certain on-bal-
ance sheet assets—(i) Non-significant equity ex-
posures.—(A) General. Notwithstanding the
risk weights assigned in paragraph (c)(2) of
this section, a credit union must assign a 100
percent risk weight to non-significant equity
exposures.

(B) Determination of non-significant equity
exposures. A credit union has non-significant
equity exposures if the aggregate amount of
its equity exposures does not exceed 10 per-
cent of the sum of the credit union’s capital
elements of the risk-based capital ratio nu-
merator (as defined under paragraph (b)(1) of
this section).

(C) Determination of the aggregate amount of
equity exposures. When determining the ag-
gregate amount of its equity exposures, a
credit union must include the total amounts
(as recorded on the statement of financial
condition in accordance with GAAP) of the
following:

(1) Equity investments in CUSOs,

(2) Perpetual contributed capital at cor-
porate credit unions,

(3) Nonperpetual capital at corporate cred-
it unions, and

(4) Equity investments subject to a risk
weight in excess of 100 percent.

(ii) Charitable donation accounts. Notwith-
standing the risk weights assigned in para-
graph (c)(2) of this section, a credit union
may assign a 100 percent risk weight to a
charitable donation account.

(iii)  Alternative approaches. Notwith-
standing the risk weights assigned in para-
graph (c)(2) of this section, a credit union
may determine the risk weight of invest-
ment funds, and non-subordinated or subor-
dinated tranches of any investment as fol-
lows:

(A) Gross-up approach. A credit union may
use the gross-up approach under appendix A
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of this part to determine the risk weight of
the carrying value of non-subordinated or
subordinated tranches of any investment.

(B) Look-through approaches. A credit union
may use one of the look-through approaches
under appendix A of this part to determine
the risk weight of the exposure amount of
any investment funds, the holdings of sepa-
rate account insurance, or both.

(4) Risk weights for off-balance sheet activi-
ties. The risk weighted amounts for all off-
balance sheet items are determined by mul-
tiplying the off-balance sheet exposure
amount by the appropriate CCF and the as-
signed risk weight as follows:

(i) For the outstanding balance of loans
transferred to a Federal Home Loan Bank
under the mortgage partnership finance pro-
gram, a 20 percent CCF and a 50 percent risk
weight.

(ii) For other loans transferred with lim-
ited recourse, a 100 percent CCF applied to
the off-balance sheet exposure and:

(A) For commercial loans, a 100 percent
risk weight.

(B) For first-lien residential real estate
loans, a 50 percent risk weight.

(C) For junior-lien residential real estate
loans, a 100 percent risk weight.

(D) For all secured consumer loans, a 75
percent risk weight.

(E) For all unsecured consumer loans, a 100
percent risk weight.

(iii) For unfunded commitments:

(A) For commercial loans, a 50 percent CCF
with a 100 percent risk weight.

(B) For first-lien residential real estate
loans, a 10 percent CCF with a 50 percent
risk weight.

(C) For junior-lien residential real estate
loans, a 10 percent CCF with a 100 percent
risk weight.

(D) For all secured consumer loans, a 10
percent CCF with a 75 percent risk weight.

(E) For all unsecured consumer loans, a 10
percent CCF with a 100 percent risk weight.

(5) Derivative contracts. A complex credit
union must assign a risk-weighted amount
to any derivative contracts as determined
under §702.105.

§702.105 Derivative contracts.

(a) OTC interest rate derivative contracts—(1)
Exposure amount—(i) Single OTC interest rate
derivative contract. Except as modified by
paragraph (a)(2) of this section, the exposure
amount for a single OTC interest rate deriva-
tive contract that is not subject to a quali-
fying master netting agreement is equal to
the sum of the credit union’s current credit
exposure and potential future credit expo-
sure (PFE) on the OTC interest rate deriva-
tive contract.

(A) Current credit exposure. The current
credit exposure for a single OTC interest rate
derivative contract is the greater of the fair
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value of the OTC interest rate derivative
contract or zero.

(B) PFE. (1) The PFE for a single OTC in-
terest rate derivative contract, including an
OTC interest rate derivative contract with a
negative fair value, is calculated by multi-
plying the notional principal amount of the
OTC interest rate derivative contract by the
appropriate conversion factor in Table 1 of
this section.

(2) A credit union must use an OTC inter-
est rate derivative contract’s effective no-
tional principal amount (that is, the appar-
ent or stated notional principal amount mul-
tiplied by any multiplier in the OTC interest
rate derivative contract) rather than the ap-
parent or stated notional principal amount
in calculating PFE.

TABLE 1 TO §702.105—CONVERSION FACTOR
MATRIX FOR INTEREST RATE DERIVATIVE CON-
TRACTS 2

Remaining maturity CoPavcetgsrion

One year or less .......cccooveviieiciccciieee 0.00
Greater than one year and less than or equal

to five years . 0.005

Greater than five years ..........cccoceeiiiiiiicinns 0.015

(ii) Multiple OTC interest rate derivative con-
tracts subject to a qualifying master netting
agreement. Except as modified by paragraph
(a)(2) of this section, the exposure amount
for multiple OTC interest rate derivative
contracts subject to a qualifying master net-
ting agreement is equal to the sum of the net
current credit exposure and the adjusted sum
of the PFE amounts for all OTC interest rate
derivative contracts subject to the quali-
fying master netting agreement.

(A) Net current credit exposure. The net cur-
rent credit exposure is the greater of the net
sum of all positive and negative fair value of
the individual OTC interest rate derivative
contracts subject to the qualifying master
netting agreement or zero.

(B) Adjusted sum of the PFE amounts (Anet).
The adjusted sum of the PFE amounts is cal-
culated as Anet = (0.4 x Agross) + (0.6 x NGR
x Agross), where:

(I) Agross equals the gross PFE (that is,
the sum of the PFE amounts as determined
under paragraph (a)(1)(i)(B) of this section
for each individual derivative contract sub-
ject to the qualifying master netting agree-
ment); and

(2) Net-to-gross Ratio (NGR) equals the
ratio of the net current credit exposure to
the gross current credit exposure. In calcu-
lating the NGR, the gross current credit ex-
posure equals the sum of the positive current

2Non-interest rate derivative contracts are
addressed in paragraph (d) of this section.

671

Incorporated by reference in
Rule 69U-110.062, Florida Administrative Code
(__/2021)



Pt. 702, Subpt. A, Nt.

credit exposures (as determined under para-
graph (a)(1)(i) of this section) of all indi-
vidual derivative contracts subject to the
qualifying master netting agreement.

(2) Recognition of credit risk mitigation of
collateralized OTC derivative contracts. A cred-
it union may recognize credit risk mitiga-
tion benefits of financial collateral that se-
cures an OTC derivative contract or multiple
OTC derivative contracts subject to a quali-
fying master netting agreement (netting set)
by following the requirements of paragraph
(c) of this section.

(b) Cleared transactions for interest rate de-
rivatives—(1) General requirements A credit
union must use the methodologies described
in paragraph (b) of this section to calculate
risk-weighted assets for a cleared trans-
action.

(2) Risk-weighted assets for cleared trans-
actions. (i) To determine the risk weighted
asset amount for a cleared transaction, a
credit union must multiply the trade expo-
sure amount for the cleared transaction, cal-
culated in accordance with paragraph (b)(3)
of this section, by the risk weight appro-
priate for the cleared transaction, deter-
mined in accordance with paragraph (b)(4) of
this section.

(ii) A credit union’s total risk-weighted as-
sets for cleared transactions is the sum of
the risk-weighted asset amounts for all its
cleared transactions.

(3) Trade exposure amount. For a cleared
transaction the trade exposure amount
equals:

(i) The exposure amount for the derivative
contract or netting set of derivative con-
tracts, calculated using the methodology
used to calculate exposure amount for OTC
interest rate derivative contracts under
paragraph (a) of this section; plus

(ii) The fair value of the collateral posted
by the credit union and held by the, clearing
member, or custodian.

(4) Cleared transaction risk weights. A credit
union must apply a risk weight of:

(i) Two percent if the collateral posted by
the credit union to the DCO or clearing
member is subject to an arrangement that
prevents any losses to the credit union due
to the joint default or a concurrent insol-
vency, liquidation, or receivership pro-
ceeding of the clearing member and any
other clearing member clients of the clear-
ing member; and the clearing member credit
union has conducted sufficient legal review
to conclude with a well-founded basis (and
maintains sufficient written documentation
of that legal review) that in the event of a
legal challenge (including one resulting from
an event of default or from liquidation, in-
solvency, or receivership proceedings) the
relevant court and administrative authori-
ties would find the arrangements to be legal,
valid, binding and enforceable under the law
of the relevant jurisdictions; or
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(ii) Four percent if the requirements of
paragraph (b)(4)(i) are not met.

(5) Recognition of credit risk mitigation of
collateraliced OTC derivative contracts. A cred-
it union may recognize the credit risk miti-
gation benefits of financial collateral that
secures a cleared derivative contract by fol-
lowing the requirements of paragraph (c) of
this section.

(c) Recognition of credit risk mitigation of
collateralized interest rate derivative contracts.
(1) A credit union may recognize the credit
risk mitigation benefits of financial collat-
eral that secures an OTC interest rate deriv-
ative contract or multiple interest rate de-
rivative contracts subject to a qualifying
master netting agreement (netting set) or
clearing arrangement by using the simple
approach in paragraph (c)(3) of this section.

(2) As an alternative to the simple ap-
proach, a credit union may recognize the
credit risk mitigation benefits of financial
collateral that secures such a contract or
netting set if the financial collateral is
marked-to-fair value on a daily basis and
subject to a daily margin maintenance re-
quirement by applying a risk weight to the
exposure as if it were uncollateralized and
adjusting the exposure amount calculated
under paragraph (a) or (b) of this section
using the collateral approach in paragraph
(c)(3) of this section. The credit union must
substitute the exposure amount calculated
under paragraphs (b) or (c¢) of this section in
the equation in paragraph (c)(3) of this sec-
tion.

(3) Collateralized transactions—(i) General. A
credit union may use the approach in para-
graph (c¢)(3)(ii) of this section to recognize
the risk-mitigating effects of financial col-
lateral.

(ii) Simple collateralized derivatives approach.
To qualify for the simple approach, the fi-
nancial collateral must meet the following
requirements:

(A) The collateral must be subject to a col-
lateral agreement for at least the life of the
exposure;

(B) The collateral must be revalued at
least every six months; and

(C) The collateral and the exposure must
be denominated in the same currency.

(iii) Risk weight substitution. (A) A credit
union may apply a risk weight to the portion
of an exposure that is secured by the fair
value of financial collateral (that meets the
requirements for the simple collateralized
approach of this section) based on the risk
weight assigned to the collateral as estab-
lished under §702.104(c).

(B) A credit union must apply a risk
weight to the unsecured portion of the expo-
sure based on the risk weight applicable to
the exposure under this subpart.

(iv) Exceptions to the 20 percent risk weight
floor and other requirements. Notwithstanding
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the simple collateralized derivatives ap-
proach in paragraph (c¢)(3)(ii) of this section:

(A) A credit union may assign a zero per-
cent risk weight to an exposure to a deriva-
tives contract that is marked-to-market on a
daily basis and subject to a daily margin
maintenance requirement, to the extent the
contract is collateralized by cash on deposit.

(B) A credit union may assign a 10 percent
risk weight to an exposure to a derivatives
contract that is marked-to-market daily and
subject to a daily margin maintenance re-
quirement, to the extent that the contract is
collateralized by an exposure that qualifies
for a zero percent risk weight under
§702.104(c)(2)({).

(v) A credit union may assign a zero per-
cent risk weight to the collateralized portion
of an exposure where:

(A) The financial collateral is cash on de-
posit; or

(B) The financial collateral is an exposure
that qualifies for a zero percent risk weight
under §702.104(c)(2)(i), and the credit union
has discounted the fair value of the collat-
eral by 20 percent.

(4) Collateral haircut approach. (i) A credit
union may recognize the credit risk mitiga-
tion benefits of financial collateral that se-
cures a collateralized derivative contract by
using the standard supervisory haircuts in
paragraph (c)(3) of this section.

(ii) The collateral haircut approach applies
to both OTC and cleared interest rate deriva-
tives contracts discussed in this section.

(iii) A credit union must determine the ex-
posure amount for a collateralized derivative
contracts by setting the exposure amount
equal to the max {0,[(exposure amount -—
value of collateral) + (sum of current fair
value of collateral instruments * market
price volatility haircut of the collateral in-
struments)]}, where:

(A) The value of the exposure equals the
exposure amount for OTC interest rate deriv-
ative contracts (or netting set) calculated
under paragraphs (a)(1)(i) and (ii) of this sec-
tion.

(B) The value of the exposure equals the
exposure amount for cleared interest rate de-
rivative contracts (or netting set) calculated
under paragraph (b)(3) of this section.

(C) The value of the collateral is the sum
of cash and all instruments under the trans-
action (or netting set).

(D) The sum of current fair value of collat-
eral instruments as of the measurement
date.

(E) A credit union must use the standard
supervisory haircuts for market price vola-
tility in Table 2 to this section.
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TABLE 2 TO §702.105—STANDARD SUPER-
VISORY MARKET PRICE VOLATILITY HAIRCUTS
[Based on a 10 business-day holding period]

Haircut (in percent)
assigned based on:

Collateral risk weight
(in percent)

Residual maturity

Zero 20 or 50
Less than or equal to 1 year ............. 0.5 1.0
Greater than 1 year and less than or
equal to 5 years 2.0 3.0
Greater than 5 years .. 4.0 6.0
Cash collateral held Zero
Other exposure types ... 25.0

(d) All other derivative contracts and trans-
actions. Credit unions must follow the re-
quirements of the applicable provisions of 12
CFR part 324, when assigning risk weights to
exposure amounts for derivatives contracts
not addressed in paragraphs (a) or (b) of this
section.

§702.106 Prompt corrective action for ade-
quately capitalized credit unions.

(a) Earnings retention. Beginning on the ef-
fective date of classification as adequately
capitalized or lower, a federally insured cred-
it union must increase the dollar amount of
its net worth quarterly either in the current
quarter, or on average over the current and
three preceding quarters, by an amount
equivalent to at least 1/10th percent (0.1%) of
its total assets (or more by choice), until it
is well capitalized.

(b) Decrease in retention. Upon written ap-
plication received no later than 14 days be-
fore the quarter end, the NCUA Board, on a
case-by-case basis, may permit a credit
union to increase the dollar amount of its
net worth by an amount that is less than the
amount required under paragraph (a) of this
section, to the extent the NCUA Board deter-
mines that such lesser amount:

(1) Is necessary to avoid a significant re-
demption of shares; and

(2) Would further the purpose of this part.

(c) Decrease by FISCU. The NCUA Board
shall consult and seek to work cooperatively
with the appropriate state official before
permitting a federally insured state-char-
tered credit union to decrease its earnings
retention under paragraph (b) of this section.

(d) Periodic review. A decision under para-
graph (b) of this section to permit a credit
union to decrease its earnings retention is
subject to quarterly review and revocation
except when the credit union is operating
under an approved net worth restoration
plan that provides for decreasing its earnings
retention as provided under paragraph (b) of
this section.
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§702.107 Prompt corrective action for
undercapitalized credit unions.

(a) Mandatory supervisory actions by credit
union. A credit union which is undercapital-
ized must—

(1) Earnings retention. Increase net worth in
accordance with §702.106;

(2) Submit net worth restoration plan. Submit
a net worth restoration plan pursuant to
§702.111, provided however, that a credit union
in this category having a net worth ratio of
less than five percent (5%) which fails to
timely submit such a plan, or which materi-
ally fails to implement an approved plan, is
classified significantly undercapitalized pur-
suant to §702.102(a)(4)(i);

(3) Restrict increase in assets. Beginning the
effective date of classification as under-
capitalized or lower, not permit the credit
union’s assets to increase beyond its total
assets for the preceding quarter unless—

(i) Plan approved. The NCUA Board has ap-
proved a net worth restoration plan which
provides for an increase in total assets and—

(A) The assets of the credit union are in-
creasing consistent with the approved plan;
and

(B) The credit union is implementing steps
to increase the net worth ratio consistent
with the approved plan;

(ii) Plan not approved. The NCUA Board has
not approved a net worth restoration plan
and total assets of the credit union are in-
creasing because of increases since quarter-
end in balances of:

(A) Total accounts receivable and accrued
income on loans and investments; or

(B) Total cash and cash equivalents; or

(C) Total loans outstanding, not to exceed
the sum of total assets plus the quarter-end
balance of unused commitments to lend and
unused lines of credit provided however that
a credit union which increases a balance as
permitted under paragraphs (a)(3)(ii)(A), (B)
or (C) of this section cannot offer rates on
shares in excess of prevailing rates on shares
in its relevant market area, and cannot open
new branches;

(4) Restrict member business loans. Beginning
the effective date of classification as under-
capitalized or lower, not increase the total
dollar amount of member business loans (de-
fined as loans outstanding and unused com-
mitments to lend) as of the preceding quar-
ter-end unless it is granted an exception
under 12 U.S.C. 1757a(b).

(b) Second tier discretionary supervisory ac-
tions by NCUA. Subject to the applicable pro-
cedures for issuing, reviewing and enforcing
directives set forth in subpart L of part 747
of this chapter, the NCUA Board may, by di-
rective, take one or more of the following ac-
tions with respect to an undercapitalized
credit union having a net worth ratio of less
than five percent (6%), or a director, officer
or employee of such a credit union, if it de-
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termines that those actions are necessary to
carry out the purpose of this part:

(1) Requiring prior approval for acquisitions,
branching, new lines of business. Prohibit a
credit union from, directly or indirectly, ac-
quiring any interest in any business entity
or financial institution, establishing or ac-
quiring any additional branch office, or en-
gaging in any new line of business, unless
the NCUA Board has approved the credit
union’s net worth restoration plan, the cred-
it union is implementing its plan, and the
NCUA Board determines that the proposed
action is consistent with and will further the
objectives of that plan;

(2) Restricting transactions with and owner-
ship of a CUSO. Restrict the credit union’s
transactions with a CUSO, or require the
credit union to reduce or divest its owner-
ship interest in a CUSO;

(3) Restricting dividends paid. Restrict the
dividend rates the credit union pays on
shares to the prevailing rates paid on com-
parable accounts and maturities in the rel-
evant market area, as determined by the
NCUA Board, except that dividend rates al-
ready declared on shares acquired before im-
posing a restriction under this paragraph
may not be retroactively restricted;

(4) Prohibiting or reducing asset growth. Pro-
hibit any growth in the credit union’s assets
or in a category of assets, or require the
credit union to reduce its assets or a cat-
egory of assets;

(5) Alter, reduce or terminate activity. Re-
quire the credit union or its CUSO to alter,
reduce, or terminate any activity which
poses excessive risk to the credit union;

(6) Prohibiting nonmember deposits. Prohibit
the credit union from accepting all or cer-
tain nonmember deposits;

(7) Dismissing director or senior executive offi-
cer. Require the credit union to dismiss from
office any director or senior executive offi-
cer, provided however, that a dismissal under
this clause shall not be construed to be a for-
mal administrative action for removal under
12 U.S.C. 1786(g);

(8) Employing qualified senior executive offi-
cer. Require the credit union to employ
qualified senior executive officers (who, if
the NCUA Board so specifies, shall be subject
to its approval); and

(9) Other action to carry out prompt corrective
action. Restrict or require such other action
by the credit union as the NCUA Board de-
termines will carry out the purpose of this
part better than any of the actions pre-
scribed in paragraphs (b)(1) through (8) of
this section.

(c) First tier application of discretionary Su-
pervisory actions. An undercapitalized credit
union having a net worth ratio of five per-
cent (5%) or more, or which is classified
undercapitalized by reason of failing to
maintain a risk-based capital ratio equal to
or greater than 8 percent under §702.104, is
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subject to the discretionary supervisory ac-
tions in paragraph (b) of this section if it
fails to comply with any mandatory super-
visory action in paragraph (a) of this section
or fails to timely implement an approved net
worth restoration plan under §702.111, in-
cluding meeting its prescribed steps to in-
crease its net worth ratio.

§702.108 Prompt corrective action for sig-
nificantly undercapitalized credit unions.

(a) Mandatory supervisory actions by credit
union. A credit union which is significantly
undercapitalized must—

(1) Earnings retention. Increase net worth in
accordance with §702.106;

(2) Submit net worth restoration plan. Submit
a net worth restoration plan pursuant to
§702.111;

(3) Restrict increase in assets. Not permit the
credit union’s total assets to increase except
as provided in §702.107(a)(3); and

(4) Restrict member business loans. Not in-
crease the total dollar amount of member
business loans (defined as loans outstanding
and unused commitments to lend) as pro-
vided in §702.107(a)(4).

(b) Discretionary supervisory actions by
NCUA. Subject to the applicable procedures
for issuing, reviewing and enforcing direc-
tives set forth in subpart L of part 747 of this
chapter, the NCUA Board may, by directive,
take one or more of the following actions
with respect to any significantly under-
capitalized credit union, or a director, officer
or employee of such credit union, if it deter-
mines that those actions are necessary to
carry out the purpose of this part:

(1) Requiring prior approval for acquisitions,
branching, new lines of business. Prohibit a
credit union from, directly or indirectly, ac-
quiring any interest in any business entity
or financial institution, establishing or ac-
quiring any additional branch office, or en-
gaging in any new line of business, except as
provided in §702.107(b)(1);

(2) Restricting transactions with and owner-
ship of CUSO. Restrict the credit union’s
transactions with a CUSO, or require the
credit union to divest or reduce its owner-
ship interest in a CUSO;

(3) Restricting dividends paid. Restrict the
dividend rates that the credit union pays on
shares as provided in §702.107(b)(3);

(4) Prohibiting or reducing asset growth. Pro-
hibit any growth in the credit union’s assets
or in a category of assets, or require the
credit union to reduce assets or a category of
assets;

(5) Alter, reduce or terminate activity. Re-
quire the credit union or its CUSO(s) to
alter, reduce, or terminate any activity
which poses excessive risk to the credit
union;

(6) Prohibiting nonmember deposits. Prohibit
the credit union from accepting all or cer-
tain nonmember deposits;
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(7)) New election of directors. Order a new
election of the credit union’s board of direc-
tors;

(8) Dismissing director or senior executive offi-
cer. Require the credit union to dismiss from
office any director or senior executive offi-
cer, provided however, that a dismissal under
this clause shall not be construed to be a for-
mal administrative action for removal under
12 U.S.C. 1786(2);

(9) Employing qualified senior executive offi-
cer. Require the credit union to employ
qualified senior executive officers (who, if
the NCUA Board so specifies, shall be subject
to its approval);

(10) Restricting senior executive officers’ com-
pensation. Except with the prior written ap-
proval of the NCUA Board, limit compensa-
tion to any senior executive officer to that
officer’s average rate of compensation (ex-
cluding bonuses and profit sharing) during
the four (4) calendar quarters preceding the
effective date of classification of the credit
union as significantly undercapitalized, and
prohibit payment of a bonus or profit share
to such officer;

(11) Other actions to carry out prompt correc-
tive action. Restrict or require such other ac-
tion by the credit union as the NCUA Board
determines will carry out the purpose of this
part better than any of the actions pre-
scribed in paragraphs (b)(1) through (10) of
this section; and

(12) Requiring merger. Require the credit
union to merge with another financial insti-
tution if one or more grounds exist for plac-
ing the credit union into conservatorship
pursuant to 12 U.S.C. 1786(h)(1)(F'), or into
liquidation pursuant to 12 U.S.C.
1787(a)(3)(A)({).

(c) Discretionary conservatorship or liquida-
tion if mo prospect of becoming adequately cap-
italized. Notwithstanding any other actions
required or permitted to be taken under this
section, when a credit union becomes signifi-
cantly undercapitalized (including by reclas-
sification under §702.102(b)), the NCUA Board
may place the credit union into conservator-
ship pursuant to 12 U.S.C. 1786(h)(1)(F), or
into liquidation pursuant to 12 U.S.C.
1787(a)(3)(A)(1), provided that the credit
union has no reasonable prospect of becom-
ing adequately capitalized.

§702.109 Prompt corrective action for criti-
cally undercapitalized credit unions.

(a) Mandatory supervisory actions by credit
union. A credit union which is critically
undercapitalized must—

(1) Earnings retention. Increase net worth in
accordance with §702.106;

(2) Submit net worth restoration plan. Submit
a net worth restoration plan pursuant to
§702.111;

(3) Restrict increase in assets. Not permit the
credit union’s total assets to increase except
as provided in §702.107(a)(3); and
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(4) Restrict member business loans. Not in-
crease the total dollar amount of member
business loans (defined as loans outstanding
and unused commitments to lend) as pro-
vided in §702.107(a)(4).

(b) Discretionary supervisory actions by
NCUA. Subject to the applicable procedures
for issuing, reviewing and enforcing direc-
tives set forth in subpart L of part 747 of this
chapter, the NCUA Board may, by directive,
take one or more of the following actions
with respect to any critically undercapital-
ized credit union, or a director, officer or em-
ployee of such credit union, if it determines
that those actions are necessary to carry out
the purpose of this part:

(1) Requiring prior approval for acquisitions,
branching, new lines of business. Prohibit a
credit union from, directly or indirectly, ac-
quiring any interest in any business entity
or financial institution, establishing or ac-
quiring any additional branch office, or en-
gaging in any new line of business, except as
provided by §702.107(b)(1);

(2) Restricting transactions with and owner-
ship of CUSO. Restrict the credit union’s
transactions with a CUSO, or require the
credit union to divest or reduce its owner-
ship interest in a CUSO;

(3) Restricting dividends paid. Restrict the
dividend rates that the credit union pays on
shares as provided in §702.107(b)(3);

(4) Prohibiting or reducing asset growth. Pro-
hibit any growth in the credit union’s assets
or in a category of assets, or require the
credit union to reduce assets or a category of
assets;

(b) Alter, reduce or terminate activity. Re-
quire the credit union or its CUSO(s) to
alter, reduce, or terminate any activity
which poses excessive risk to the credit
union;

(6) Prohibiting nonmember deposits. Prohibit
the credit union from accepting all or cer-
tain nonmember deposits;

(7)) New celection of directors. Order a new
election of the credit union’s board of direc-
tors;

(8) Dismissing director or senior executive offi-
cer. Require the credit union to dismiss from
office any director or senior executive offi-
cer, provided however, that a dismissal under
this clause shall not be construed to be a for-
mal administrative action for removal under
12 U.S.C. 1786(2);

(9) Employing qualified senior executive offi-
cer. Require the credit union to employ
qualified senior executive officers (who, if
the NCUA Board so specifies, shall be subject
to its approval);

(10) Restricting senior executive officers’ com-
pensation. Reduce or, with the prior written
approval of the NCUA Board, limit com-
pensation to any senior executive officer to
that officer’s average rate of compensation
(excluding bonuses and profit sharing) during
the four (4) calendar quarters preceding the
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effective date of classification of the credit
union as critically undercapitalized, and pro-
hibit payment of a bonus or profit share to
such officer;

(11) Restrictions on payments on uninsured
secondary capital. Beginning 60 days after the
effective date of classification of a credit
union as critically undercapitalized, prohibit
payments of principal, dividends or interest
on the credit union’s uninsured secondary
capital accounts established after August 7,
2000, except that unpaid dividends or interest
shall continue to accrue under the terms of
the account to the extent permitted by law;

(12) Requiring prior approval. Require a
critically undercapitalized credit union to
obtain the NCUA Board’s prior written ap-
proval before doing any of the following:

(i) Entering into any material transaction
not within the scope of an approved net
worth restoration plan (or approved revised
business plan under subpart C of this part);

(ii) Extending credit for transactions
deemed highly leveraged by the NCUA Board
or, if state-chartered, by the appropriate
state official;

(iii) Amending the credit union’s charter
or bylaws, except to the extent necessary to
comply with any law, regulation, or order;

(iv) Making any material change in ac-
counting methods; and

(v) Paying dividends or interest on new
share accounts at a rate exceeding the pre-
vailing rates of interest on insured deposits
in its relevant market area;

(13) Other action to carry out prompt correc-
tive action. Restrict or require such other ac-
tion by the credit union as the NCUA Board
determines will carry out the purpose of this
part better than any of the actions pre-
scribed in paragraphs (b)(1) through (12) of
this section; and

(14) Requiring merger. Require the credit
union to merge with another financial insti-
tution if one or more grounds exist for plac-
ing the credit union into conservatorship
pursuant to 12 U.S.C. 1786(h)(1)(F'), or into
liquidation pursuant to 12 U.S.C.
1787(a)(3)(A)({).

(c) Mandatory conservatorship, liquidation or
action in lieu thereof—(1) Action within 90
days. Notwithstanding any other actions re-
quired or permitted to be taken under this
section (and regardless of a credit union’s
prospect of becoming adequately capital-
ized), the NCUA Board must, within 90 cal-
endar days after the effective date of classi-
fication of a credit union as critically under-
capitalized—

(i) Conservatorship. Place the credit union
into conservatorship pursuant to 12 U.S.C.
1786(h)(1)(G); or

(ii) Liquidation. Liquidate the credit union
pursuant to 12 U.S.C. 1787(a)(3)(A)(ii); or

(iii) Other corrective action. Take other cor-
rective action, in lieu of conservatorship or
liquidation, to better achieve the purpose of
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this part, provided that the NCUA Board
documents why such action in lieu of con-
servatorship or liquidation would do so, pro-
vided however, that other corrective action
may consist, in whole or in part, of com-
plying with the quarterly timetable of steps
and meeting the quarterly net worth targets
prescribed in an approved net worth restora-
tion plan.

(2) Renewal of other corrective action. A de-
termination by the NCUA Board to take
other corrective action in lieu of con-
servatorship or liquidation under paragraph
(c)(1)(dii) of this section shall expire after an
effective period ending no later than 180 cal-
endar days after the determination is made,
and the credit union shall be immediately
placed into conservatorship or liquidation
under paragraphs (¢)(1)(i) and (ii) of this sec-
tion, unless the NCUA Board makes a new
determination under paragraph (c)(1)(iii) of
this section before the end of the effective
period of the prior determination;

(3) Mandatory liquidation after 18 months—
(i) Generally. Notwithstanding paragraphs
(c)(1) and (2) of this section, the NCUA Board
must place a credit union into liquidation if
it remains critically undercapitalized for a
full calendar quarter, on a monthly average
basis, following a period of 18 months from
the effective date the credit union was first
classified critically undercapitalized.

(ii) Exception. Notwithstanding paragraph
(c)(3)(1) of this section, the NCUA Board may
continue to take other corrective action in
lieu of liquidation if it certifies that the
credit union—

(A) Has been in substantial compliance
with an approved net worth restoration plan
requiring consistent improvement in net
worth since the date the net worth restora-
tion plan was approved;

(B) Has positive net income or has an up-
ward trend in earnings that the NCUA Board
projects as sustainable; and

(C) Is viable and not expected to fail.

(iii) Review of exception. The NCUA Board
shall, at least quarterly, review the certifi-
cation of an exception to liquidation under
paragraph (c¢)(3)(ii) of this section and shall
either—

(A) Recertify the credit union if it con-
tinues to satisfy the criteria of paragraph
(c)(3)(ii) of this section; or

(B) Promptly place the credit union into
liquidation, pursuant to 12 U.S.C.
1787(a)(3)(A)(i), if it fails to satisfy the cri-
teria of paragraph (c)(3)(ii) of this section.

(4) Nondelegation. The NCUA Board may
not delegate its authority under paragraph
(c) of this section, unless the credit union
has less than $5,000,000 in total assets. A
credit union shall have a right of direct ap-
peal to the NCUA Board of any decision
made by delegated authority under this sec-
tion within ten (10) calendar days of the date
of that decision.
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(d) Mandatory liquidation of insolvent federal
credit union. In lieu of paragraph (c) of this
section, a critically undercapitalized federal
credit union that has a net worth ratio of
less than zero percent (0%) may be placed
into liquidation on grounds of insolvency
pursuant to 12 U.S.C. 1787(a)(1)(A).

§702.110 Consultation with state officials on
proposed prompt corrective action.

(a) Consultation on proposed conservatorship
or liquidation. Before placing a federally in-
sured state-chartered credit union into con-
servatorship (pursuant to 12 U.S.C.
1786(h)(1)(F) or (G)) or liquidation (pursuant
to 12 U.S.C. 1787(a)(3)) as permitted or re-
quired under subparts A or B of this part to
facilitate prompt corrective action—

(1) The NCUA Board shall seek the views of
the appropriate state official (as defined in
§702.2), and give him or her an opportunity
to take the proposed action;

(2) The NCUA Board shall, upon timely re-
quest of the appropriate state official,
promptly provide him or her with a written
statement of the reasons for the proposed
conservatorship or liquidation, and reason-
able time to respond to that statement; and

(3) If the appropriate state official makes a
timely written response that disagrees with
the proposed conservatorship or liquidation
and gives reasons for that disagreement, the
NCUA Board shall not place the credit union
into conservatorship or liquidation unless it
first considers the views of the appropriate
state official and determines that—

(i) The NCUSIF faces a significant risk of
loss if the credit union is not placed into
conservatorship or liquidation; and

(ii) Conservatorship or liquidation is nec-
essary either to reduce the risk of loss, or to
reduce the expected loss, to the NCUSIF
with respect to the credit union.

(b) Nondelegation. The NCUA Board may
not delegate any determination under para-
graph (a)(3) of this section.

(c) Consultation on proposed discretionary ac-
tion. The NCUA Board shall consult and seek
to work cooperatively with the appropriate
state official before taking any discretionary
supervisory action under §§702.107(b),
702.108(b), 702.109(b), 702.204(b) and 702.205(b)
with respect to a federally insured state-
chartered credit union; shall provide prompt
notice of its decision to the appropriate state
official; and shall allow the appropriate state
official to take the proposed action inde-
pendently or jointly with NCUA.

§702.111 Net worth restoration

(NWRP).

(a) Schedule for filing—(1) Generally. A cred-
it union shall file a written net worth res-
toration plan (NWRP) with the appropriate
Regional Director and, if state-chartered,

plans
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the appropriate state official, within 45 cal-
endar days of the effective date of classifica-
tion as either undercapitalized, significantly
undercapitalized or critically undercapital-
ized, unless the NCUA Board notifies the
credit union in writing that its NWRP is to
be filed within a different period.

(2) Exception. An otherwise adequately cap-
italized credit union that is reclassified
undercapitalized on safety and soundness
grounds under §702.102(b) is not required to
submit a NWRP solely due to the reclassi-
fication, unless the NCUA Board notifies the
credit union that it must submit an NWRP.

(3) Filing of additional plan. Notwith-
standing paragraph (a)(1) of this section, a
credit union that has already submitted and
is operating under a NWRP approved under
this section is not required to submit an ad-
ditional NWRP due to a change in net worth
category (including by reclassification under
§702.102(b)), unless the NCUA Board notifies
the credit union that it must submit a new
NWRP. A credit union that is notified to
submit a new or revised NWRP shall file the
NWRP in writing with the appropriate Re-
gional Director within 30 calendar days of re-
ceiving such notice, unless the NCUA Board
notifies the credit union in writing that the
NWRP is to be filed within a different period.

(4) Failure to timely file plan. When a credit
union fails to timely file an NWRP pursuant
to this paragraph, the NCUA Board shall
promptly notify the credit union that it has
failed to file an NWRP and that it has 15 cal-
endar days from receipt of that notice within
which to file an NWRP.

(b) Assistance to small credit unions. Upon
timely request by a credit union having total
assets of less than $10 million (regardless
how long it has been in operation), the NCUA
Board shall provide assistance in preparing
an NWRP required to be filed under para-
graph (a) of this section.

(c) Contents of NWRP. An NWRP must—

(1) Specify—

(i) A quarterly timetable of steps the cred-
it union will take to increase its net worth
ratio, and risk-based capital ratio if applica-
ble, so that it becomes adequately capital-
ized by the end of the term of the NWRP, and
to remain so for four (4) consecutive calendar
quarters;

(ii) The projected amount of net worth in-
creases in each quarter of the term of the
NWRP as required under §702.106(a), or as
permitted under §702.106(b);

(iii) How the credit union will comply with
the mandatory and any discretionary super-
visory actions imposed on it by the NCUA
Board under this subpart;

(iv) The types and levels of activities in
which the credit union will engage; and

(v) If reclassified to a lower category under
§702.102(b), the steps the credit union will
take to correct the unsafe or unsound prac-
tice(s) or condition(s);
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(2) Include pro forma financial statements,
including any off-balance sheet items, cov-
ering a minimum of the next two years; and

(3) Contain such other information as the
NCUA Board has required.

(d) Criteria for approval of NWRP. The
NCUA Board shall not accept a NWRP plan
unless it—

(1) Complies with paragraph (c) of this sec-
tion;

(2) Is based on realistic assumptions, and is
likely to succeed in restoring the credit
union’s net worth; and

(3) Would not unreasonably increase the
credit union’s exposure to risk (including
credit risk, interest-rate risk, and other
types of risk).

(e) Consideration of regulatory capital. To
minimize possible long-term losses to the
NCUSIF while the credit union takes steps
to become adequately capitalized, the NCUA
Board shall, in evaluating an NWRP under
this section, consider the type and amount of
any form of regulatory capital which may
become established by NCUA regulation, or
authorized by state law and recognized by
NCUA, which the credit union holds, but
which is not included in its net worth.

(f) Review of NWRP—(1) Notice of decision.
Within 45 calendar days after receiving an
NWRP under this part, the NCUA Board
shall notify the credit union in writing
whether the NWRP has been approved, and
shall provide reasons for its decision in the
event of disapproval.

(2) Delayed decision. If no decision is made
within the time prescribed in paragraph (f)(1)
of this section, the NWRP is deemed ap-
proved.

(3) Consultation with state officials. In the
case of an NWRP submitted by a federally
insured state-chartered credit union (wheth-
er an original, new, additional, revised or
amended NWRP), the NCUA Board shall,
when evaluating the NWRP, seek and con-
sider the views of the appropriate state offi-
cial, and provide prompt notice of its deci-
sion to the appropriate state official.

(g) NWRP not approved—(1) Submission of re-
vised NWRP. If an NWRP is rejected by the
NCUA Board, the credit union shall submit a
revised NWRP within 30 calendar days of re-
ceiving notice of disapproval, unless it is no-
tified in writing by the NCUA Board that the
revised NWRP is to be filed within a dif-
ferent period.

(2) Notice of decision on revised NWRP. With-
in 30 calendar days after receiving a revised
NWRP under paragraph (g)(1) of this section,
the NCUA Board shall notify the credit
union in writing whether the revised NWRP
is approved. The Board may extend the time
within which notice of its decision shall be
provided.
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(3) Disapproval of reclassified credit union’s
NWRP. A credit union which has been classi-
fied significantly undercapitalized shall re-
main so classified pending NCUA Board ap-
proval of a new or revised NWRP.

(4) Submission of multiple unapproved
NWRPs. The submission of more than two
NWRPs that are not approved is considered
an unsafe and unsound condition and may
subject the credit union to administrative
enforcement actions under section 206 of the
FCUA, 12 U.S.C. 1786 and 1790d.

(h) Amendment of NWRP. A credit union
that is operating under an approved NWRP
may, after prior written notice to, and ap-
proval by the NCUA Board, amend its NWRP
to reflect a change in circumstance. Pending
approval of an amended NWRP, the credit
union shall implement the NWRP as origi-
nally approved.

(i) Publication. An NWRP need not be pub-
lished to be enforceable because publication
would be contrary to the public interest.

(i) Termination of NWRP. For purposes of
this part, an NWRP terminates once the
credit union is classified as adequately cap-
italized and remains so for four consecutive
quarters. For example, if a credit union with
an active NWRP attains the classification as
adequately classified on December 31, 2015
this would be quarter one and the fourth
consecutive quarter would end September 30,
2016.

§702.112 Reserves.

Each credit union shall establish and
maintain such reserves as may be required
by the FCUA, by state law, by regulation, or
in special cases by the NCUA Board or appro-
priate state official.

§702.113 Full and fair disclosure of finan-
cial condition.

(a) Full and fair disclosure defined. ‘‘Full
and fair disclosure” is the level of disclosure
which a prudent person would provide to a
member of a credit union, to NCUA, or, at
the discretion of the board of directors, to
creditors to fairly inform them of the finan-
cial condition and the results of operations
of the credit union.

(b) Full and fair disclosure implemented. The
financial statements of a credit union shall
provide for full and fair disclosure of all as-
sets, liabilities, and members’ equity, includ-
ing such valuation (allowance) accounts as
may be necessary to present fairly the finan-
cial condition; and all income and expenses
necessary to present fairly the statement of
income for the reporting period.

(c) Declaration of officials. The Statement of
Financial Condition, when presented to
members, to creditors or to NCUA, shall con-
tain a dual declaration by the treasurer and
the chief executive officer, or in the latter’s
absence, by any other officer designated by
the board of directors of the reporting credit

§702.201

union to make such declaration, that the re-
port and related financial statements are
true and correct to the best of their knowl-
edge and belief and present fairly the finan-
cial condition and the statement of income
for the period covered.

(d) Charges for loan and lease losses. Full
and fair disclosure demands that a credit
union properly address charges for loan
losses as follows:

(1) Charges for loan and lease losses shall
be made timely and in accordance with
GAAP;

(2) The ALLL must be maintained in ac-
cordance with GAAP; and

(3) At a minimum, adjustments to the
ALLL shall be made prior to the distribution
or posting of any dividend to the accounts of
members.

§702.114 Payment of dividends.

(a) Restriction on dividends. Dividends shall
be available only from net worth, net of any
special reserves established under §702.112, if
any.

(b) Payment of dividends and interest re-
funds. The board of directors must not pay a
dividend or interest refund that will cause
the credit union’s capital classification to
fall below adequately capitalized under this
subpart unless the appropriate Regional Di-
rector and, if state-chartered, the appro-
priate state official, have given prior written
approval (in an NWRP or otherwise). The re-
quest for written approval must include the
plan for eliminating any negative retained
earnings balance.

Subpart B—Mandatory and
Discretionary Supervisory Actions

EFFECTIVE DATE NOTE: At 80 FR 66706, Oct.
29, 2015, subpart B to part 702 was revised, ef-
fective Jan. 1, 2019. At 83 FR 55467, Nov. 6,
2018, the effective date was delayed until
Jan. 1, 2020. At 84 FR 68781, Dec. 17, 2019, the
effective date was further delayed until Jan.
1, 2022. For the convenience of the user, the
revised text is set forth at the end of this
subpart.

§702.201 Prompt corrective action for
“adequately  capitalized” credit
unions.

(a) Earnings retention. Beginning the
effective date of classification as ‘“‘ade-
quately capitalized’ or lower, a feder-
ally insured credit union must increase
the dollar amount of its net worth
quarterly either in the current quarter,
or on average over the current and
three preceding quarters, by an amount
equivalent to at least 1/10th percent
(0.1%) of its total assets, and must
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quarterly transfer that amount (or
more by choice) from undivided earn-
ings to its regular reserve account
until it is ““well capitalized.”

(b) Decrease in retention. Upon written
application received no later than 14
days before the quarter end, the NCUA
Board, on a case-by-case basis, may
permit a credit union to increase the
dollar amount of its net worth and
quarterly transfer an amount that is
less than the amount required under
paragraph (a) of this section, to the ex-
tent the NCUA Board determines that
such lesser amount—

(1) Is necessary to avoid a significant
redemption of shares; and

(2) Would further the purpose of this
part.

(c) Decrease by FISCU. The NCUA
Board shall consult and seek to work
cooperatively with the appropriate
State official before permitting a feder-
ally insured State-chartered -credit
union to decrease its earnings reten-
tion under paragraph (b) of this sec-
tion.

(d) Periodic review. A decision under
paragraph (b) of this section to permit
a credit union to decrease its earnings
retention is subject to quarterly review
and revocation except when the credit
union is operating under an approved
net worth restoration plan that pro-
vides for decreasing its earnings reten-
tion as provided under paragraph (b).

[67 FR 71091, Nov. 29, 2002]

§702.202 Prompt corrective action for
“undercapitalized” credit unions.

(a) Mandatory supervisory actions by
credit union. A federally insured credit
union which is ‘‘undercapitalized”
must—

(1) Earnings retention. Increase net
worth and transfer earnings to its reg-
ular reserve account in accordance
with §702.201;

(2) Submit net worth restoration plan.
Submit a net worth restoration plan
pursuant to §702.206, provided however,
that a credit union in this category
having a net worth ratio of less than
five percent (56%) which fails to timely
submit such a plan, or which materi-
ally fails to implement an approved
plan, is classified ‘‘significantly under-
capitalized”’ pursuant to
§702.102(a)(4)(ii) above;

12 CFR Ch. VII (1-1-20 Edition)

(3) Restrict increase in assets. Begin-
ning the effective date of classification
as ‘‘undercapitalized” or lower, not
permit the credit union’s assets to in-
crease beyond its total assets (per
§702.2(j)) for the preceding quarter un-
less—

(i) Plan approved. The NCUA Board
has approved a net worth restoration
plan which provides for an increase in
total assets and—

(A) The assets of the credit union are
increasing consistent with the ap-
proved plan; and

(B) The credit union is implementing
steps to increase the net worth ratio
consistent with the approved plan;

(ii) Plan not approved. The NCUA
Board has not approved a net worth
restoration plan and total assets of the
credit union are increasing because of
increases since quarter-end in balances
of:

(A) Total accounts receivable and ac-
crued income on loans and invest-
ments; or

(B) Total cash and cash equivalents;
or

(C) Total loans outstanding, not to
exceed the sum of total assets (per
§702.2(j)) plus the quarter-end balance
of unused commitments to lend and un-
used lines of credit provided however
that a credit union which increases a
balance as permitted under paragraphs
(A), (B) or (C) cannot offer rates on
shares in excess of prevailing rates on
shares in its relevant market area, and
cannot open new branches;

(4) Restrict member business loans. Be-
ginning the effective date of classifica-
tion as ‘‘undercapitalized’ or lower,
not increase the total dollar amount of
member business loans (defined as
loans outstanding and unused commit-
ments to lend) as of the preceding
quarter-end unless it is granted an ex-
ception under 12 U.S.C. 1757a(b).

(b) ‘““Second tier’’ discretionary super-
visory actions by NCUA. Subject to the
applicable procedures for issuing, re-
viewing and enforcing directives set
forth in subpart L of part 747 of this
chapter, the NCUA Board may, by di-
rective, take one or more of the fol-
lowing actions with respect to an
‘“‘undercapitalized” credit union having
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a net worth ratio of less than five per-
cent (5%), or a director, officer or em-
ployee of such a credit union, if it de-
termines that those actions are nec-
essary to carry out the purpose of this
part:

(1) Requiring prior approval for acquisi-
tions, branching, new lines of business.
Prohibit a credit union from, directly
or indirectly, acquiring any interest in
any business entity or financial insti-
tution, establishing or acquiring any
additional branch office, or engaging in
any new line of business, unless the
NCUA Board has approved the credit
union’s net worth restoration plan, the
credit union is implementing its plan,
and the NCUA Board determines that
the proposed action is consistent with
and will further the objectives of that
plan;

(2) Restricting transactions with and
ownership of CUSO. Restrict the credit
union’s transactions with a CUSO, or
require the credit union to reduce or
divest its ownership interest in a
CUSO:;

(3) Restricting dividends paid. Restrict
the dividend rates the credit union
pays on shares to the prevailing rates
paid on comparable accounts and ma-
turities in the relevant market area, as
determined by the NCUA Board, except
that dividend rates already declared on
shares acquired before imposing a re-
striction under this paragraph may not
be retroactively restricted;

(4) Prohibiting or reducing asset
growth. Prohibit any growth in the
credit union’s assets or in a category of
assets, or require the credit union to
reduce its assets or a category of as-
sets;

(b) Alter, reduce or terminate activity.
Require the credit union or its CUSO
to alter, reduce, or terminate any ac-
tivity which poses excessive risk to the
credit union;

(6) Prohibiting nonmember deposits.
Prohibit the credit union from accept-
ing all or certain nonmember deposits;

() Dismissing director or senior execu-
tive officer. Require the credit union to
dismiss from office any director or sen-
ior executive officer, provided however,
that a dismissal under this clause shall
not be construed to be a formal admin-
istrative action for removal under 12
U.S.C. 1786(2);

§702.203

(8) Employing qualified senior executive
officer. Require the credit union to em-
ploy qualified senior executive officers
(who, if the NCUA Board so specifies,
shall be subject to its approval); and

(9) Other action to carry out prompt
corrective action. Restrict or require
such other action by the credit union
as the NCUA Board determines will
carry out the purpose of this part bet-
ter than any of the actions prescribed
in paragraphs (b)(1) through (8) of this
section.

(c) ““First tier’ application of discre-
tionary supervisory actions. An ‘‘under-
capitalized” credit union having a net
worth ratio of five percent (56%) or
more, or which is classified ‘‘under-
capitalized” by reason of failing to sat-
isfy a risk-based net worth require-
ment under §702.105 or §702.106, is sub-
ject to the discretionary supervisory
actions in paragraph (b) of this section
if it fails to comply with any manda-
tory supervisory action in paragraph
(a) of this section or fails to timely im-
plement an approved net worth res-
toration plan under §702.206, including
meeting its prescribed steps to increase
its net worth ratio.

[656 FR 8584, Feb. 18, 2000, as amended at 67
FR 71092, Nov. 29, 2002]

§702.203 Prompt corrective action for
“significantly undercapitalized”
credit unions.

(a) Mandatory supervisory actions by
credit union. A federally insured credit
union which is ‘‘significantly under-
capitalized” must—

(1) Earnings retention. Increase net
worth and transfer earnings to its reg-
ular reserve account in accordance
with §702.201;

(2) Submit net worth restoration plan.
Submit a net worth restoration plan
pursuant to §702.206;

(3) Restrict increase in assets. Not per-
mit the credit union’s total assets to
increase except as provided in
§702.202(a)(3) and

(4) Restrict member business loans. Not
increase the total dollar amount of
member business loans (defined as
loans outstanding and unused commit-
ments to lend) as provided in
§702.202(a)(4).
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(b) Discretionary supervisory actions by
NCUA. Subject to the applicable proce-
dures for issuing, reviewing and enforc-
ing directives set forth in subpart L of
part 747 of this chapter, the NCUA
Board may, by directive, take one or
more of the following actions with re-
spect to any ‘‘significantly under-
capitalized’ credit union, or a director,
officer or employee of such -credit
union, if it determines that those ac-
tions are necessary to carry out the
purpose of this part:

(1) Requiring prior approval for acquisi-
tions, branching, new lines of business.
Prohibit a credit union from, directly
or indirectly, acquiring any interest in
any business entity or financial insti-
tution, establishing or acquiring any
additional branch office, or engaging in
any new line of business, except as pro-
vided in §702.202(b)(1);

(2) Restricting transactions with and
ownership of CUSO. Restrict the credit
union’s transactions with a CUSO, or
require the credit union to divest or re-
duce its ownership interest in a CUSO;

(3) Restricting dividends paid. Restrict
the dividend rates that the credit
union pays on shares as provided in
§702.202(b)(3);

(4) Prohibiting or reducing asset
growth. Prohibit any growth in the
credit union’s assets or in a category of
assets, or require the credit union to
reduce assets or a category of assets;

() Alter, reduce or terminate activity.
Require the credit union or its CUSO(s)
to alter, reduce, or terminate any ac-
tivity which poses excessive risk to the
credit union;

(6) Prohibiting mnonmember deposits.
Prohibit the credit union from accept-
ing all or certain nonmember deposits;

() New election of directors. Order a
new election of the credit union’s board
of directors;

(8) Dismissing director or senior execu-
tive officer. Require the credit union to
dismiss from office any director or sen-
ior executive officer, provided however,
that a dismissal under this clause shall
not be construed to be a formal admin-
istrative action for removal under 12
U.S.C. 1786(2);

(9) Employing qualified senior executive
officer. Require the credit union to em-
ploy qualified senior executive officers

12 CFR Ch. VII (1-1-20 Edition)

(who, if the NCUA Board so specifies,
shall be subject to its approval);

(10) Restricting senior executive officers’
compensation. Except with the prior
written approval of the NCUA Board,
limit compensation to any senior exec-
utive officer to that officer’s average
rate of compensation (excluding bo-
nuses and profit sharing) during the
four (4) calendar quarters preceding the
effective date of classification of the
credit union as ‘‘significantly under-
capitalized,” and prohibit payment of a
bonus or profit share to such officer;

(11) Other actions to carry out prompt
corrective action. Restrict or require
such other action by the credit union
as the NCUA Board determines will
carry out the purpose of this part bet-
ter than any of the actions prescribed
in paragraphs (b)(1) through (10) of this
section; and

(12) Requiring merger. Require the
credit union to merge with another fi-
nancial institution if one or more
grounds exist for placing the credit
union into conservatorship pursuant to
12 U.S.C. 1786(h)(1)(F), or into liquida-
tion pursuant to 12 U.S.C.
1787(a)(3)(A)().

(c) Discretionary conservatorship or lig-
uidation if no prospect of becoming ‘‘ade-
quately capitalized.”” Notwithstanding
any other actions required or per-
mitted to be taken under this section,
when a credit union becomes ‘‘signifi-
cantly undercapitalized” (including by
reclassification under section 702.102(b)
above), the NCUA Board may place the
credit union into conservatorship pur-
suant to 12 U.S.C. 1786(h)(1)(F'), or into
liquidation pursuant to 12 TU.S.C.
1787(a)(3)(A)(1), provided that the credit
union has no reasonable prospect of be-
coming ‘‘adequately capitalized.”

[66 FR 8584, Feb. 18, 2000, as amended at 67
FR 71092, Nov. 29, 2002]

§702.204 Prompt corrective action for
“critically undercapitalized” credit
unions

(a) Mandatory supervisory actions by
credit union. A federally insured credit
union which is ‘‘critically under-
capitalized” must—

(1) Earnings retention. Increase net
worth and transfer earnings to its reg-
ular reserve account in accordance
with §702.201;
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(2) Submit net worth restoration plan.
Submit a net worth restoration plan
pursuant to §702.206;

(38) Restrict increase in assets. Not per-
mit the credit union’s total assets to
increase except as provided in
§702.202(a)(3); and

(4) Restrict member business loans. Not
increase the total dollar amount of
member business loans (defined as
loans outstanding and unused commit-
ments to lend) as provided in
§702.202(a)(4).

(b) Discretionary supervisory actions by
NCUA. Subject to the applicable proce-
dures for issuing, reviewing and enforc-
ing directives set forth in subpart L of
part 747 of this chapter, the NCUA
Board may, by directive, take one or
more of the following actions with re-
spect to any ‘‘critically undercapital-
ized’’ credit union, or a director, officer
or employee of such credit union, if it
determines that those actions are nec-
essary to carry out the purpose of this
part:

(1) Requiring prior approval for acquisi-
tions, branching, new lines of business.
Prohibit a credit union from, directly
or indirectly, acquiring any interest in
any business entity or financial insti-
tution, establishing or acquiring any
additional branch office, or engaging in
any new line of business, except as pro-
vided by §702.202(b)(1);

(2) Restricting transactions with and
ownership of CUSO. Restrict the credit
union’s transactions with a CUSO, or
require the credit union to divest or re-
duce its ownership interest in a CUSO;

(3) Restricting dividends paid. Restrict
the dividend rates that the credit
union pays on shares as provided in
§702.202(b)(3);

(4) Prohibiting or reducing asset
growth. Prohibit any growth in the
credit union’s assets or in a category of
assets, or require the credit union to
reduce assets or a category of assets;

(5) Alter, reduce or terminate activity.
Require the credit union or its CUSO(s)
to alter, reduce, or terminate any ac-
tivity which poses excessive risk to the
credit union;

(6) Prohibiting mnonmember deposits.
Prohibit the credit union from accept-
ing all or certain nonmember deposits;

§702.204

(7T) New election of directors. Order a
new election of the credit union’s board
of directors;

(8) Dismissing director or senior execu-
tive officer. Require the credit union to
dismiss from office any director or sen-
ior executive officer, provided however,
that a dismissal under this clause shall
not be construed to be a formal admin-
istrative action for removal under 12
U.S.C. 1786(2);

(9) Employing qualified senior executive
officer. Require the credit union to em-
ploy qualified senior executive officers
(who, if the NCUA Board so specifies,
shall be subject to its approval);

(10) Restricting senior executive officers’
compensation. Reduce or, with the prior
written approval of the NCUA Board,
limit compensation to any senior exec-
utive officer to that officer’s average
rate of compensation (excluding bo-
nuses and profit sharing) during the
four (4) calendar quarters preceding the
effective date of classification of the
credit wunion as ‘‘critically under-
capitalized,” and prohibit payment of a
bonus or profit share to such officer;

(11) Restrictions on payments on unin-
sured secondary capital. Beginning 60
days after the effective date of classi-
fication of a credit union as ‘“‘critically
undercapitalized,” prohibit payments
of principal, dividends or interest on
the credit union’s uninsured secondary
capital accounts established after Au-
gust 7, 2000, except that unpaid divi-
dends or interest shall continue to ac-
crue under the terms of the account to
the extent permitted by law;

(12) Requiring prior approval. Require
a ‘‘critically undercapitalized’ credit
union to obtain the NCUA Board’s
prior written approval before doing any
of the following:

(i) Entering into any material trans-
action not within the scope of an ap-
proved net worth restoration plan (or
approved revised business plan under
subpart C of this part);

(ii) Extending credit for transactions
deemed highly leveraged by the NCUA
Board or, if State-chartered, by the ap-
propriate State official;

(iii) Amending the credit union’s
charter or bylaws, except to the extent
necessary to comply with any law, reg-
ulation, or order;
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(iv) Making any material change in
accounting methods; and

(v) Paying dividends or interest on
new share accounts at a rate exceeding
the prevailing rates of interest on in-
sured deposits in its relevant market
area;

(13) Other action to carry out prompt
corrective action. Restrict or require
such other action by the credit union
as the NCUA Board determines will
carry out the purpose of this part bet-
ter than any of the actions prescribed
in paragraphs (b)(1) through (12) of this
section; and

(14) Requiring merger. Require the
credit union to merge with another fi-
nancial institution if one or more
grounds exist for placing the credit
union into conservatorship pursuant to
12 U.S.C. 1786(h)(1)(F), or into liquida-
tion pursuant to 12 U.S.C.
1787(a)(3)(A)().

(c) Mandatory conservatorship, liquida-
tion or action in lieu thereof—(1) Action
within 90 days. Notwithstanding any
other actions required or permitted to
be taken under this section (and re-
gardless of a credit union’s prospect of
becoming ‘‘adequately capitalized”),
the NCUA Board must, within 90 cal-
endar days after the effective date of
classification of a credit union as
“critically undercapitalized’’—

(i) Conservatorship. Place the credit
union into conservatorship pursuant to
12 U.S.C. 1786(h)(1)(G); or

(i1) Liquidation. Liquidate the credit

union pursuant to 12 U.S.C.
1787(a)(3)(A)(ii); or
(iii) Other corrective action. Take

other corrective action, in lieu of con-
servatorship or liquidation, to better
achieve the purpose of this part, pro-
vided that the NCUA Board documents
why such action in lieu of conservator-
ship or liquidation would do so, pro-
vided however, that other corrective ac-
tion may consist, in whole or in part,
of complying with the quarterly time-
table of steps and meeting the quar-
terly net worth targets prescribed in
an approved net worth restoration
plan.

(2) Renewal of other corrective action.
A determination by the NCUA Board to
take other corrective action in lieu of
conservatorship or liquidation under
paragraph (c)(1)(iii) of this section

12 CFR Ch. VII (1-1-20 Edition)

shall expire after an effective period
ending no later than 180 calendar days
after the determination is made, and
the credit union shall be immediately
placed into conservatorship or liquida-
tion under paragraphs (c)(1)(i) and (ii),
unless the NCUA Board makes a new
determination under paragraph
(c)(1)(iii) of this section before the end
of the effective period of the prior de-
termination;

(3) Mandatory liquidation after 18
months—(i) Generally. Notwithstanding
paragraphs (c¢)(1) and (2) of this section,
the NCUA Board must place a credit
union into liquidation if it remains
“‘critically undercapitalized” for a full
calendar quarter, on a monthly average
basis, following a period of 18 months
from the effective date the credit union
was first classified ‘‘critically under-
capitalized.”

(ii) Exception. Notwithstanding para-
graph (¢)(3)(i) of this section, the NCUA
Board may continue to take other cor-
rective action in lieu of liquidation if
it certifies that the credit union—

(A) Has been in substantial compli-
ance with an approved net worth res-
toration plan requiring consistent im-
provement in net worth since the date
the net worth restoration plan was ap-
proved;

(B) Has positive net income or has an
upward trend in earnings that the
NCUA Board projects as sustainable;
and

(C) Is viable and not expected to fail.

(iii) Review of exception. The NCUA
Board shall, at least quarterly, review
the certification of an exception to liqg-
uidation under paragraph (c)(3)(ii) of
this section and shall either—

(A) Recertify the credit union if it
continues to satisfy the criteria of
paragraph (¢)(3)(ii) of this section; or

(B) Promptly place the credit union
into liquidation, pursuant to 12 U.S.C.
1787(a)(3)(A)(ii), if it fails to satisfy the
criteria of paragraph (c)(3)(ii) of this
section.

(4) Nondelegation. The NCUA Board
may not delegate its authority under
paragraph (c) of this section, unless the
credit union has less than $5,000,000 in
total assets. A credit union shall have
a right of direct appeal to the NCUA
Board of any decision made by dele-
gated authority under this section
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within ten (10) calendar days of the
date of that decision.

(d) Mandatory liquidation of insolvent
federal credit union. In lieu of paragraph
(c) of this section, a ‘‘critically under-
capitalized” federal credit union that
has a net worth ratio of less than zero
percent (0%) may be placed into lig-
uidation on grounds of insolvency pur-
suant to 12 U.S.C. 1787(a)(1)(A).

[656 FR 8584, Feb. 18, 2000, as amended at 67
FR 71092, Nov. 29, 2002; 75 FR 34620, June 18,
2010]

§702.205 Consultation with State offi-
cials on proposed prompt corrective
action.

(a) Consultation on proposed con-
servatorship or liquidation. Before plac-
ing a federally insured State-chartered
credit union into conservatorship (pur-
suant to 12 U.S.C. 1786(h)(1)(F) or (G))
or liquidation (pursuant to 12 U.S.C.
1787(a)(3)) as permitted or required
under subparts B or C of this part to fa-
cilitate prompt corrective action—

(1) The NCUA Board shall seek the
views of the appropriate State official
(as defined in §702.2(b)), and give him
or her an opportunity to take the pro-
posed action;

(2) The NCUA Board shall, upon time-
ly request of the appropriate State offi-
cial, promptly provide him or her with
a written statement of the reasons for
the proposed conservatorship or lig-
uidation, and reasonable time to re-
spond to that statement; and

(3) If the appropriate State official
makes a timely written response that
disagrees with the proposed con-
servatorship or liquidation and gives
reasons for that disagreement, the
NCUA Board shall not place the credit
union into conservatorship or liquida-
tion unless it first considers the views
of the appropriate State official and
determines that—

(i) The NCUSIF faces a significant
risk of loss if the credit union is not
placed into conservatorship or liquida-
tion; and

(ii) Conservatorship or liquidation is
necessary either to reduce the risk of
loss, or to reduce the expected loss, to
the NCUSIF with respect to the credit
union.

§702.206

(b) Nondelegation. The NCUA Board
may not delegate any determination
under paragraph (a)(3) of this section.

(c) Consultation on proposed discre-
tionary action. The NCUA Board shall
consult and seek to work cooperatively
with the appropriate State official be-
fore taking any discretionary super-
visory action under §§702.202(b),
702.203(b), 702.204(b), 1702.304(b) and
702.305(b) with respect to a federally in-
sured State-chartered credit union;
shall provide prompt notice of its deci-
sion to the appropriate State official;
and shall allow the appropriate State
official to take the proposed action
independently or jointly with NCUA.

[656 FR 8584, Feb. 18, 2000, as amended at 67
FR 71092, Nov. 29, 2002; 75 FR 34620, June 18,
2010]

§702.206 Net worth restoration plans.

(a) Schedule for filing—(1) Generally. A
federally insured credit union shall file
a written net worth restoration plan
(NWRP) with the appropriate Regional
Director and, if State-chartered, the
appropriate State official, within 45
calendar days of the effective date of
classification as either ‘‘undercapital-
ized,” ‘‘significantly undercapitalized”
or ‘“‘critically undercapitalized,”” unless
the NCUA Board notifies the credit
union in writing that its NWRP is to be
filed within a different period.

(2) Exception. An otherwise ‘‘ade-
quately capitalized” credit union that
is reclassified ‘‘undercapitalized” on
safety and soundness grounds under
§702.102(b) is not required to submit a
NWRP solely due to the reclassifica-
tion, unless the NCUA Board notifies
the credit union that it must submit
an NWRP.

(3) Filing of additional plan. Notwith-
standing paragraph (a)(1) of this sec-
tion, a credit union that has already
submitted and is operating under a
NWRP approved under this section is
not required to submit an additional
NWRP due to a change in net worth
category (including by reclassification
under §702.102(b)), unless the NCUA
Board notifies the credit union that it
must submit a new NWRP. A credit
union that is notified to submit a new
or revised NWRP shall file the NWRP
in writing with the appropriate Re-
gional Director within 30 calendar days
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of receiving such notice, unless the
NCUA Board notifies the credit union
in writing that the NWRP is to be filed
within a different period.

(4) Failure to timely file plan. When a
credit union fails to timely file an
NWRP pursuant to this paragraph, the
NCUA Board shall promptly notify the
credit union that it has failed to file an
NWRP and that it has 15 calendar days
from receipt of that notice within
which to file an NWRP.

(b) Assistance to small credit unions.
Upon timely request by a credit union
having total assets of less than $10 mil-
lion (regardless how long it has been in
operation), the NCUA Board shall pro-
vide assistance in preparing an NWRP
required to be filed under paragraph (a)
of this section.

(c) Contents of NWRP. An NWRP
must—

(1) Specify—

(i) A quarterly timetable of steps the
credit union will take to increase its
net worth ratio so that it becomes
“adequately capitalized” by the end of
the term of the NWRP, and to remain
so for four (4) consecutive calendar
quarters. If ‘‘complex,” the credit
union is subject to a risk-based net
worth requirement that may require a
net worth ratio higher than six percent
(6%) to become ‘‘adequately capital-
ized”’;

(ii) The projected amount of earnings
to be transferred to the regular reserve
account in each quarter of the term of
the NWRP as required under
§702.201(a), or as permitted under
§702.201(b);

(iii) How the credit union will comply
with the mandatory and any discre-
tionary supervisory actions imposed on
it by the NCUA Board under this sub-
part;

(iv) The types and levels of activities
in which the credit union will engage;
and

(v) If reclassified to a lower category
under §702.102(b), the steps the credit
union will take to correct the unsafe or
unsound practice(s) or condition(s);

(2) Include pro forma financial state-
ments, including any off-balance sheet
items, covering a minimum of the next
two years; and

(3) Contain such other information as
the NCUA Board has required.

12 CFR Ch. VII (1-1-20 Edition)

(d) Criteria for approval of NWRP. The
NCUA Board shall not accept a NWRP
plan unless it—

(1) Complies with paragraph (c) of
this section;

(2) Is based on realistic assumptions,
and is likely to succeed in restoring
the credit union’s net worth; and (3)
Would not unreasonably increase the
credit union’s exposure to risk (includ-
ing credit risk, interest-rate risk, and
other types of risk).

(e) Consideration of regulatory capital.
To minimize possible long-term losses
to the NCUSIF while the credit union
takes steps to become ‘‘adequately cap-
italized,” the NCUA Board shall, in
evaluating an NWRP under this sec-
tion, consider the type and amount of
any form of regulatory capital which
may become established by NCUA reg-
ulation, or authorized by State law and
recognized by NCUA, which the credit
union holds, but which is not included
in its net worth.

(f) Review of NWRP—(1) Notice of deci-
sion. Within 45 calendar days after re-
ceiving an NWRP under this part, the
NCUA Board shall notify the credit
union in writing whether the NWRP
has been approved, and shall provide
reasons for its decision in the event of
disapproval.

(2) Delayed decision. If no decision is
made within the time prescribed in
paragraph (f)(1) of this section, the
NWRP is deemed approved.

(3) Consultation with State officials. In
the case of an NWRP submitted by a
federally insured State-chartered cred-
it union (whether an original, new, ad-
ditional, revised or amended NWRP),
the NCUA Board shall, when evalu-
ating the NWRP, seek and consider the
views of the appropriate State official,
and provide prompt notice of its deci-
sion to the appropriate State official.

(g) NWRP not approved—(1) Submission
of revised NWRP. If an NWRP is re-
jected by the NCUA Board, the credit
union shall submit a revised NWRP
within 30 calendar days of receiving no-
tice of disapproval, unless it is notified
in writing by the NCUA Board that the
revised NWRP is to be filed within a
different period.

(2) Notice of decision on revised NWRP.
Within 30 calendar days after receiving
a revised NWRP under paragraph (g)(1)
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of this section, the NCUA Board shall
notify the credit union in writing
whether the revised NWRP is approved.
The Board may extend the time within
which notice of its decision shall be
provided.

(3) Disapproval of reclassified credit
union’s NWRP. A credit union which
has been classified ‘‘significantly
undercapitalized” under
§702.102(a)(4)(ii) shall remain so classi-
fied pending NCUA Board approval of a
new or revised NWRP.

(h) Amendment of NWRP. A credit
union that is operating under an ap-
proved NWRP may, after prior written
notice to, and approval by the NCUA
Board, amend its NWRP to reflect a
change in circumstance. Pending ap-
proval of an amended NWRP, the credit
union shall implement the NWRP as
originally approved.

(1) Publication. An NWRP need not be
published to be enforceable because
publication would be contrary to the
public interest.

[66 FR 8584, Feb. 18, 2000, as amended at 67
FR 71092, Nov. 29, 2002]

EFFECTIVE DATE NOTE: At 80 FR 66706, Oct.
29, 2015, subpart B to part 702 was revised, ef-
fective Jan. 1, 2019. At 83 FR 55467, Nov. 6,
2018, the effective date was delayed until
Jan. 1, 2020. At 84 FR 68781, Dec. 17, 2019, the
effective date was further delayed until Jan.
1, 2022. For the convenience of the user, the
revised text is set forth as follows:

Subpart B—Alternative Prompt Cor-
rective Action for New Credit
Unions

§702.201 Scope and definition.

(a) Scope. This subpart B applies in lieu of
subpart A of this part exclusively to credit
unions defined in paragraph (b) of this sec-
tion as ‘“‘new”’ pursuant to section 216(b)(2) of
the FCUA, 12 U.S.C. 1790d(b)(2).

(b) New credit union defined. A ‘“‘new’’ credit
union for purposes of this subpart is a credit
union that both has been in operation for
less than ten (10) years and has total assets
of not more than $10 million. Once a credit
union reports total assets of more than $10
million on a Call Report, the credit union is
no longer new, even if its assets subse-
quently decline below $10 million.

(c) Effect of spin-offs. A credit union formed
as the result of a ‘“‘spin-off”’ of a group from
the field of membership of an existing credit
union is deemed to be in operation since the
effective date of the spin-off. A credit union
whose total assets decline below $10 million

Pt. 702, Subpt. B, Nt.

because a group within its field of member-
ship has been spun-off is deemed ‘‘new’ if it
has been in operation less than 10 years.

(d) Actions to evade prompt corrective action.
If the NCUA Board determines that a credit
union was formed, or was reduced in asset
size as a result of a spin-off, or was merged,
primarily to qualify as ‘‘new’” under this
subpart, the credit union shall be deemed
subject to prompt corrective action under
subpart A of this part.

§702.202 Net worth categories for new cred-
it unions.

(a) Net worth measures. For purposes of this
part, a new credit union must determine its
capital classification quarterly according to
its net worth ratio.

(b) Effective date of met worth classification
of new credit union. For purposes of subpart B
of this part, the effective date of a new credit
union’s classification within a capital cat-
egory in paragraph (c) of this section shall be
determined as provided in §702.101(c); and
written notice of a decline in net worth clas-
sification in paragraph (c) of this section
shall be given as required by §702.101(c).

(c) Net worth categories. A credit union de-
fined as ‘‘new” under this section shall be
classified—

(1) Well capitalized if it has a net worth
ratio of seven percent (7%) or greater;

(2) Adequately capitalized if it has a net
worth ratio of six percent (6%) or more but
less than seven percent (7%);

(3) Moderately capitalized if it has a net
worth ratio of three and one-half percent
(3.5%) or more but less than six percent (6%);

(4) Marginally capitaliced if it has a net
worth ratio of two percent (2%) or more but
less than three and one-half percent (3.5%);

(5) Minimally capitalized if it has a net
worth ratio of zero percent (0%) or greater
but less than two percent (2%); and

(6) Uncapitalized if it has a net worth ratio
of less than zero percent (0%).

TABLE 1 TO § 702.202—CAPITAL CATEGORIES
FOR NEW CREDIT UNIONS

A new credit union’s capital classi- If it's net worth ratio
fication is is

Well Capitalized ........cccccoeiiiiiiiinnns
Adequately Capitalized
Moderately Capitalized ...
Marginally Capitalized
Minimally Capitalized .
Uncapitalized

7% or above.
6 t0 7%.

3.5% to 5.99%.
2% t0 3.49%.
0% to 1.99%.
Less than 0%.

(d) Reclassification based on Supervisory cri-
teria other than mnet worth. Subject to
§702.102(b), the NCUA Board may reclassify a
well capitalized, adequately capitalized or
moderately capitalized new credit union to
the next lower capital category (each of such
actions is hereinafter referred to generally
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as ‘‘reclassification’) in either of the cir-
cumstances prescribed in §702.102(b).

(e) Consultation with state officials. The
NCUA Board shall consult and seek to work
cooperatively with the appropriate state of-
ficial before reclassifying a federally insured
state-chartered credit union under paragraph
(d) of this section, and shall promptly notify
the appropriate state official of its decision
to reclassify.

§702.203 Prompt corrective action for ade-
quately capitalized new credit unions.

Beginning on the effective date of classi-
fication, an adequately capitalized new cred-
it union must increase the dollar amount of
its net worth by the amount reflected in its
approved initial or revised business plan in
accordance with §702.204(a)(2), or in the ab-
sence of such a plan, in accordance with
§702.106 until it is well capitalized.

§702.204 Prompt corrective action for mod-
erately capitalized, marginally capital-
ize.d, or minimally capitalized new credit
unions.

(a) Mandatory supervisory actions by new
credit union. Beginning on the date of classi-
fication as moderately capitalized, margin-
ally capitalized or minimally capitalized (in-
cluding by reclassification under §702.202(d)),
a new credit union must—

(1) Earnings retention. Increase the dollar
amount of its net worth by the amount re-
flected in its approved initial or revised busi-
ness plan;

(2) Submit revised business plan. Submit a
revised business plan within the time pro-
vided by §702.206 if the credit union either:

(i) Has not increased its net worth ratio
consistent with its then-present approved
business plan;

(ii) Has no then-present approved business
plan; or

(iii) Has failed to comply with paragraph
(a)(3) of this section; and

(3) Restrict member business loans. Not in-
crease the total dollar amount of member
business loans (defined as loans outstanding
and unused commitments to lend) as of the
preceding quarter-end unless it is granted an
exception under 12 U.S.C. 1757a(b).

(b) Discretionary supervisory actions by
NCUA. Subject to the applicable procedures
set forth in subpart L of part 747 of this
chapter for issuing, reviewing and enforcing
directives, the NCUA Board may, by direc-
tive, take one or more of the actions pre-
scribed in §702.109(b) if the credit union’s net
worth ratio has not increased consistent
with its then-present business plan, or the
credit union has failed to undertake any
mandatory supervisory action prescribed in
paragraph (a) of this section.

(c) Discretionary conservatorship or liquida-
tion. Notwithstanding any other actions re-
quired or permitted to be taken under this

12 CFR Ch. VII (1-1-20 Edition)

section, the NCUA Board may place a new
credit union which is moderately capitalized,
marginally capitalized or minimally capital-
ized (including by reclassification under
§702.202(d)) into conservatorship pursuant to
12 U.S.C. 1786(h)(1)(F), or into liquidation
pursuant to 12 U.S.C. 1787(a)(3)(A)({), pro-
vided that the credit union has no reasonable
prospect of becoming adequately capitalized.

§702.205 Prompt corrective action for
uncapitalized new credit unions.

(a) Mandatory supervisory actions by mnew
credit union. Beginning on the effective date
of classification as uncapitalized, a new cred-
it union must—

(1) Earnings retention. Increase the dollar
amount of its net worth by the amount re-
flected in the credit union’s approved initial
or revised business plan;

(2) Submit revised business plan. Submit a
revised business plan within the time pro-
vided by §702.206, providing for alternative
means of funding the credit union’s earnings
deficit, if the credit union either:

(i) Has not increased its net worth ratio
consistent with its then-present approved
business plan;

(ii) Has no then-present approved business
plan; or

(iii) Has failed to comply with paragraph
(a)(3) of this section; and

(38) Restrict member business loans. Not in-
crease the total dollar amount of member
business loans as provided in §702.204(a)(3).

(b) Discretionary supervisory actions by
NCUA. Subject to the procedures set forth in
subpart L of part 747 of this chapter for
issuing, reviewing and enforcing directives,
the NCUA Board may, by directive, take one
or more of the actions prescribed in
§702.109(b) if the credit union’s net worth
ratio has not increased consistent with its
then-present business plan, or the credit
union has failed to undertake any manda-
tory supervisory action prescribed in para-
graph (a) of this section.

(c) Mandatory liquidation or conservatorship.
Notwithstanding any other actions required
or permitted to be taken under this section,
the NCUA Board—

(1) Plan not submitted. May place into liqg-
uidation pursuant to 12 U.S.C.
1787(a)(3)(A)(ii), or conservatorship pursuant
to 12 U.S.C. 1786(h)(1)(F), an uncapitalized
new credit union which fails to submit a re-
vised business plan within the time provided
under paragraph (a)(2) of this section; or

(2) Plan rejected, approved, implemented. Ex-
cept as provided in paragraph (c)(3) of this
section, must place into liquidation pursuant
to 12 U.S.C. 1787(a)(3)(A)(ii), or conservator-
ship pursuant to 12 U.S.C. 1786(h)(1)(F), an
uncapitalized new credit union that remains
uncapitalized one hundred twenty (120) cal-
endar days after the later of:

688

Incorporated by reference in
Rule 69U-110.062, Florida Administrative Code
(__/2021)



National Credit Union Administration

(i) The effective date of classification as
uncapitalized; or

(ii) The last day of the calendar month fol-
lowing expiration of the time period pro-
vided in the credit union’s initial business
plan (approved at the time its charter was
granted) to remain uncapitalized, regardless
whether a revised business plan was rejected,
approved or implemented.

(3) Exception. The NCUA Board may decline
to place a new credit union into liquidation
or conservatorship as provided in paragraph
(c)(2) of this section if the credit union docu-
ments to the NCUA Board why it is viable
and has a reasonable prospect of becoming
adequately capitalized.

(d) Mandatory liquidation of uncapitaliced
federal credit union. In lieu of paragraph (c) of
this section, an uncapitalized federal credit
union may be placed into liquidation on
grounds of insolvency pursuant to 12 U.S.C.
1787(a)(1)(A).

§702.206 Revised business plans (RBP) for
new credit unions.

(a) Schedule for filing—(1) Generally. Except
as provided in paragraph (a)(2) of this sec-
tion, a new credit union -classified mod-
erately capitalized or lower must file a writ-
ten revised business plan (RBP) with the ap-
propriate Regional Director and, if state-
chartered, with the appropriate state offi-
cial, within 30 calendar days of either:

(i) The last of the calendar month fol-
lowing the end of the calendar quarter that
the credit union’s net worth ratio has not in-
creased consistent with the-present approved
business plan;

(ii) The effective date of classification as
less than adequately capitalized if the credit
union has no then-present approved business
plan; or

(iii) The effective date of classification as
less than adequately capitalized if the credit
union has increased the total amount of
member business loans in violation of
§702.204(a)(3).

(2) Exception. The NCUA Board may notify
the credit union in writing that its RBP is to
be filed within a different period or that it is
not necessary to file an RBP.

(3) Failure to timely file plan. When a new
credit union fails to file an RBP as provided
under paragraphs (a)(1) or (a)(2) of this sec-
tion, the NCUA Board shall promptly notify
the credit union that it has failed to file an
RBP and that it has 15 calendar days from
receipt of that notice within which to do so.

(b) Contents of revised business plan. A new
credit union’s RBP must, at a minimum—

(1) Address changes, since the new credit
union’s current business plan was approved,
in any of the business plan elements required
for charter approval under chapter 1, section
IV.D. of appendix B to part 701 of this chap-
ter, or for state-chartered credit unions
under applicable state law;
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(2) Establish a timetable of quarterly tar-
gets for net worth during each year in which
the RBP is in effect so that the credit union
becomes adequately capitalized by the time
it no longer qualifies as ‘‘new’’ per §702.201;

(3) Specify the projected amount of earn-
ings of net worth increases as provided under
§702.204(a)(1) or 702.205(a)(1);

(4) Explain how the new credit union will
comply with the mandatory and discre-
tionary supervisory actions imposed on it by
the NCUA Board under this subpart;

(b) Specify the types and levels of activi-
ties in which the new credit union will en-
gage;

(6) In the case of a new credit union reclas-
sified to a lower category under §702.202(d),
specify the steps the credit union will take
to correct the unsafe or unsound condition
or practice; and

(7) Include such other information as the
NCUA Board may require.

(c) Criteria for approval. The NCUA Board
shall not approve a new credit union’s RBP
unless it—

(1) Addresses the items enumerated in
paragraph (b) of this section;

(2) Is based on realistic assumptions, and is
likely to succeed in building the credit
union’s net worth; and

(3) Would not unreasonably increase the
credit union’s exposure to risk (including
credit risk, interest-rate risk, and other
types of risk).

(d) Consideration of regulatory capital. To
minimize possible long-term losses to the
NCUSIF while the credit union takes steps
to become adequately capitalized, the NCUA
Board shall, in evaluating an RBP under this
section, consider the type and amount of any
form of regulatory capital which may be-
come established by NCUA regulation, or au-
thorized by state law and recognized by
NCUA, which the credit union holds, but
which is not included in its net worth.

(e) Review of revised business plan—(1) Notice
of decision. Within 30 calendar days after re-
ceiving an RBP under this section, the NCUA
Board shall notify the credit union in writ-
ing whether its RBP is approved, and shall
provide reasons for its decision in the event
of disapproval. The NCUA Board may extend
the time within which notice of its decision
shall be provided.

(2) Delayed decision. If no decision is made
within the time prescribed in paragraph
(e)(1) of this section, the RBP is deemed ap-
proved.

(3) Consultation with state officials. When
evaluating an RBP submitted by a federally
insured state-chartered new credit union
(whether an original, new or additional
RBP), the NCUA Board shall seek and con-
sider the views of the appropriate state offi-
cial, and provide prompt notice of its deci-
sion to the appropriate state official.
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(f) Plan not approved—(1) Submission of new
revised plan. If an RBP is rejected by the
NCUA Board, the new credit union shall sub-
mit a new RBP within 30 calendar days of re-
ceiving notice of disapproval of its initial
RBP, unless it is notified in writing by the
NCUA Board that the new RBP is to be filed
within a different period.

(2) Notice of decision on revised plan. Within
30 calendar days after receiving an RBP
under paragraph (f)(1) of this section, the
NCUA Board shall notify the credit union in
writing whether the new RBP is approved.
The Board may extend the time within
which notice of its decision shall be pro-
vided.

(3) Submission of multiple unapproved RBPs.
The submission of more than two RBPs that
are not approved is considered an unsafe and
unsound condition and may subject the cred-
it union to administrative enforcement ac-
tion pursuant to section 206 of the FCUA, 12
U.S.C. 1786 and 1790d.

(g) Amendment of plan. A credit union that
has filed an approved RBP may, after prior
written notice to and approval by the NCUA
Board, amend it to reflect a change in cir-
cumstance. Pending approval of an amended
RBP, the new credit union shall implement
its existing RBP as originally approved.

(h) Publication. An RBP need not be pub-
lished to be enforceable because publication
would be contrary to the public interest.

§702.207 Incentives for new credit unions.

(a) Assistance in revising business plans.
Upon timely request by a credit union hav-
ing total assets of less than $10 million (re-
gardless how long it has been in operation),
the NCUA Board shall provide assistance in
preparing a revised business plan required to
be filed under §702.206.

(b) Assistance. Management training and
other assistance to new credit unions will be
provided in accordance with policies ap-
proved by the NCUA Board.

(c) Small credit union program. A new credit
union is eligible to join and receive com-
prehensive benefits and assistance under
NCUA’s Small Credit Union Program.

§702.208 Reserves.

Each new credit union shall establish and
maintain such reserves as may be required
by the FCUA, by state law, by regulation, or
in special cases by the NCUA Board or appro-
priate state official.

§702.209 Full and fair disclosure of finan-
cial condition.

(a) Full and fair disclosure defined. ‘‘Full
and fair disclosure” is the level of disclosure
which a prudent person would provide to a
member of a new credit union, to NCUA, or,
at the discretion of the board of directors, to
creditors to fairly inform them of the finan-
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cial condition and the results of operations
of the credit union.

(b) Full and fair disclosure implemented. The
financial statements of a new credit union
shall provide for full and fair disclosure of
all assets, liabilities, and members’ equity,
including such valuation (allowance) ac-
counts as may be necessary to present fairly
the financial condition; and all income and
expenses necessary to present fairly the
statement of income for the reporting pe-
riod.

(c) Declaration of officials. The Statement of
Financial Condition, when presented to
members, to creditors or to NCUA, shall con-
tain a dual declaration by the treasurer and
the chief executive officer, or in the latter’s
absence, by any other officer designated by
the board of directors of the reporting credit
union to make such declaration, that the re-
port and related financial statements are
true and correct to the best of their knowl-
edge and belief and present fairly the finan-
cial condition and the statement of income
for the period covered.

(d) Charges for loan and lease losses. Full
and fair disclosure demands that a new cred-
it union properly address charges for loan
losses as follows:

(1) Charges for loan and lease losses shall
be made timely in accordance with generally
accepted accounting principles (GAAP);

(2) The ALLL must be maintained in ac-
cordance with GAAP; and

(3) At a minimum, adjustments to the
ALLL shall be made prior to the distribution
or posting of any dividend to the accounts of
members.

§702.210 Payment of dividends.

(a) Restriction on dividends. Dividends shall
be available only from net worth, net of any
special reserves established under §702.208, if
any.

(b) Payment of dividends and interest re-
funds. The board of directors may not pay a
dividend or interest refund that will cause
the credit union’s capital classification to
fall below adequately capitalized under sub-
part A of this part unless the appropriate re-
gional director and, if state-chartered, the
appropriate state official, have given prior
written approval (in an RBP or otherwise).
The request for written approval must in-
clude the plan for eliminating any negative
retained earnings balance.

Subpart C—Alternative Prompt
Corrective Action for New
Credit Unions

EFFECTIVE DATE NOTE: At 80 FR 66722, Oct.
29, 2015, subpart C to part 702 was removed,
effective Jan. 1, 2019. At 83 FR 55467, Nov. 6,
2018, the effective date was delayed until
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Jan. 1, 2020. At 84 FR 68781, Dec. 17, 2019, the
effective date was further delayed until Jan.
1, 2022.

§702.301 Scope and definition.

(a) Scope. This subpart C applies in
lieu of subpart B of this part exclu-
sively to credit unions defined in para-
graph (b) of this section as ‘“‘new’ pur-
suant to 12 U.S.C. 1790d(b)(2).

(b) New credit union defined. A ‘“‘new”’
credit union for purposes of this sub-
part is a federally insured credit union
that both has been in operation for less
than ten (10) years and has total assets
of not more than $10 million. A credit
union which exceeds $10 million in
total assets may become ‘‘new’ if its
total assets subsequently decline below
$10 million while it is still in operation
for less than 10 years.

(c) Effect of spin-offs. A credit union
formed as the result of a ‘‘spin-off” of
a group from the field of membership
of an existing credit union is deemed to
be in operation since the effective date
of the ‘“‘spin-off.”” A credit union whose
total assets decline below $10 million
because a group within its field of
membership has been ‘‘spun-off’ is
deemed ‘‘new’” if it has been in oper-
ation less than 10 years.

(d) Actions to evade prompt corrective
action. If the NCUA Board determines
that a credit union was formed, or was
reduced in asset size as a result of a
‘“‘spin-off,”” or was merged, primarily to
qualify as ‘“‘new’ under this subpart,
the credit union shall be deemed sub-
ject to prompt corrective action under
subpart A of this part.

§702.302

§702.302 Net worth categories for new
credit unions.

(a) Net worth measures. For purposes
of this part, a new credit union must
determine its net worth category clas-
sification quarterly according to its
net worth ratio as defined in §702.2(g).

(b) Effective date of met worth classi-
fication of new credit union. For pur-
poses of subpart C, the effective date of
a new federally insured credit union’s
classification within a net worth cat-
egory in paragraph (c) of this section
shall be determined as provided in
§702.101(b); and written notice to the
NCUA Board of a decline in net worth
category in paragraph (c) of this sec-
tion shall be given as required by sec-
tion 702.101(c).

(c) Net worth categories. A federally
insured credit union defined as ‘‘new”
under this section shall be classified
(Table 6)—

(1) Well capitaliced if it has a net
worth ratio of seven percent (7%) or
greater;

(2) Adequately capitalized if it has a
net worth ratio of six percent (6%) or
more but less than seven percent (7%);

(3) Moderately capitalized if it has a
net worth ratio of three and one-half
percent (3.5%) or more but less than six
percent (6%);

(4) Marginally capitaliced if it has a
net worth ratio of two percent (2%) or
more but less than three and one-half
percent (3.5%);

(5) Minimally capitalized if it has a net
worth ratio of zero percent (0%) or
greater but less than two percent (2%);
and

(6) Uncapitalized if it has a net worth
ratio of less than zero percent (0%)
(e.g., a deficit in retained earnings).

TABLE 6 -- NET WORTH CATEGORY CLASSIFICATION FOR "NEW" CREDIT UNIONS

A “new” credit union’s
net worth category is . . .

if its net worth ratio is . . .

“Well Capitalized"

7% or above

"

“Adequately Capitalized

6% to 6.99%

“Moderately Capitalized”

3.5% to 5.99%

“Marginally Capitalized”

2% to 3.49%

“Minimally Capitalized”

0% to 1.99%

“Uncapitalized”

Less than 0%
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(d) Reclassification based on super-
visory criteria other than net worth. Sub-
ject to §702.102(b) and (c), the NCUA
Board may reclassify a ‘‘well capital-
ized,” ‘‘adequately capitalized”’ or
“moderately capitalized”” new credit
union to the next lower net worth cat-
egory (each of such actions is herein-
after referred to generally as ‘‘reclas-
sification”) in either of the cir-
cumstances prescribed in §702.102(b).

(e) Consultation with State officials.
The NCUA Board shall consult and
seek to work cooperatively with the
appropriate State official before reclas-
sifying a federally insured State-char-
tered credit union under paragraph (d)
of this section, and shall promptly no-
tify the appropriate State official of its
decision to reclassify.

[66 FR 8584, Feb. 18, 2000, as amended at 65
FR 44974, July 20, 2000; 656 FR 55439, Sept. 14,
2000; 67 FR 71092, Nov. 29, 2002]

§702.303 Prompt corrective action for
“adequately capitalized” new credit
unions.

Beginning on the effective date of
classification, an ‘‘adequately capital-
ized” new credit union must increase
the dollar amount of its net worth by
the amount reflected in its approved
initial or revised business plan in ac-
cordance with §702.304(a)(2), or in the
absence of such a plan, in accordance
with §702.201, and quarterly transfer
that amount from undivided earnings
to its regular reserve account, until it
is ““well capitalized.”

[67 FR 71092, Nov. 29, 2002]

§702.304 Prompt corrective action for
“moderately capitalized,” “margin-
ally capitalized” or “minimally cap-
italized” new credit unions.

(a) Mandatory supervisory actions by
new credit union. Beginning on the date
of classification as ‘‘moderately cap-
italized,” ‘‘marginally capitalized’’ or
minimally capitalized” (including by
reclassification under §702.302(d)), a
new credit union must—

(1) Earnings retention. Increase the
dollar amount of its net worth by the
amount reflected in its approved initial
or revised business plan and quarterly
transfer that amount from undivided
earnings to its regular reserve account;

12 CFR Ch. VII (1-1-20 Edition)

(2) Submit revised business plan. Sub-
mit a revised business plan within the
time provided by §702.306 if the credit
union either:

(i) Has not increased its net worth
ratio consistent with its then-present
approved business plan;

(ii) Has no then-present approved
business plan; or

(iii) Has failed to comply with para-
graph (a)(3) of this section; and

(3) Restrict member business loans. Not
increase the total dollar amount of
member business loans (defined as
loans outstanding and unused commit-
ments to lend) as of the preceding
quarter-end unless it is granted an ex-
ception under 12 U.S.C. 1757a(b).

(b) Discretionary supervisory actions by
NCUA. Subject to the applicable proce-
dures set forth in subpart L of part 747
of this chapter for issuing, reviewing
and enforcing directives, the NCUA
Board may, by directive, take one or
more of the actions prescribed in
§702.204(b) if the credit union’s net
worth ratio has not increased con-
sistent with its then-present business
plan, or the credit union has failed to
undertake any mandatory supervisory
action prescribed in paragraph (a) of
this section.

(c) Discretionary conservatorship or lig-
uidation. Notwithstanding any other
actions required or permitted to be
taken under this section, the NCUA
Board may place a new credit union
which is ‘‘moderately capitalized,”
“marginally capitalized’” or ‘‘mini-
mally capitalized” (including by re-
classification under §702.302(d)) into
conservatorship pursuant to 12 U.S.C.
1786(h)(1)(F'), or into liquidation pursu-
ant to 12 U.S.C. 1787(a)(3)(A)({), pro-
vided that the credit union has no rea-
sonable prospect of becoming ‘‘ade-
quately capitalized.”

[66 FR 8584, Feb. 18, 2000, as amended at 67

FR 71093, Nov. 29, 2002]

§702.305 Prompt corrective action for
“uncapitalized” new credit unions.

(a) Mandatory supervisory actions by
new credit union. Beginning on the ef-

fective date of classification as
“uncapitalized,” a new credit union
must—

(1) Earnings retention. Increase the
dollar amount of its net worth by the
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amount reflected in the credit union’s
approved initial or revised business
plan;

(2) Submit revised business plan. Sub-
mit a revised business plan within the
time provided by §702.306, providing for
alternative means of funding the credit
union’s earnings deficit, if the credit
union either:

(i) Has not increased its net worth
ratio consistent with its then-present
approved business plan;

(ii) Has no then-present approved
business plan; or

(iii) Has failed to comply with para-
graph (a)(3) of this section; and

(3) Restrict member business loans. Not
increase the total dollar amount of
member business loans as provided in
§702.304(a)(3).

(b) Discretionary supervisory actions by
NCUA. Subject to the procedures set
forth in subpart L of part 747 of this
chapter for issuing, reviewing and en-
forcing directives, the NCUA Board
may, by directive, take one or more of
the actions prescribed in §702.204(b) if
the credit union’s net worth ratio has
not increased consistent with its then-
present business plan, or the credit
union has failed to undertake any man-
datory supervisory action prescribed in
paragraph (a) of this section.

(c) Mandatory liquidation or con-
servatorship. Notwithstanding any
other actions required or permitted to
be taken under this section, the NCUA
Board—

(1) Plan not submitted. May place into
liquidation pursuant to 12 U.S.C.
1787(a)(3)(A)(ii), or conservatorship pur-
suant to 12 U.S.C. 1786(h)(1)(F), an
‘“‘uncapitalized’” new credit union
which fails to submit a revised business
plan within the time provided under
paragraph (a)(2) of this section; or

(2) Plan rejected, approved, imple-
mented. Except as provided in para-
graph (c)(3) of this section, must place
into liquidation pursuant to 12 U.S.C.
1787(a)(3)(A)(ii), or conservatorship pur-
suant to 12 U.S.C. 1786(h)(1)(F), an
‘“‘uncapitalized” new credit union that
remains ‘‘uncapitalized’’ one hundred
twenty (120) calendar days after the
later of:

(i) The effective date of classification
as ‘‘uncapitalized’’; or

§702.306

(ii) The last day of the calendar
month following expiration of the time
period provided in the credit union’s
initial business plan (approved at the
time its charter was granted) to re-
main ‘“‘uncapitalized,”’ regardless
whether a revised business plan was re-
jected, approved or implemented.

(3) Exception. The NCUA Board may
decline to place a new credit union into
liquidation or conservatorship as pro-
vided in paragraph (c)(2) of this section
if the credit union documents to the
NCUA Board why it is viable and has a
reasonable prospect of becoming ‘‘ade-
quately capitalized.”

(d) Mandatory liquidation of
“uncapitaliced’’ federal credit union. In
lieu of paragraph (c) of this section, an
“uncapitalized’”’ federal credit union
may be placed into liquidation on
grounds of insolvency pursuant to 12
U.S.C. 1787(a)(1)(A).

[656 FR 8584, Feb. 18, 2000, as amended at 67
FR 71093, Nov. 29, 2002]

§702.306 Revised business plans for
new credit unions.

(a) Schedule for filing—(1) Generally.
Except as provided in paragraph (a)(2)
of this section, a new credit union clas-
sified ‘‘moderately capitalized” or
lower must file a written revised busi-
ness plan (RBP) with the appropriate
Regional Director and, if State-char-
tered, with the appropriate State offi-
cial, within 30 calendar days of either:

(i) The last of the calendar month
following the end of the calendar quar-
ter that the credit union’s net worth
ratio has not increased consistent with
its the-present approved business plan;

(ii) The effective date of classifica-
tion as less than ‘‘adequately capital-
ized” if the credit union has no then-
present approved business plan; or

(iii) The effective date of classifica-
tion as less than ‘‘adequately capital-
ized’’ if the credit union has increased
the total amount of member business
loans in violation of §702.304(a)(3).

(2) Ezxception. The NCUA Board may
notify the credit union in writing that
its RBP is to be filed within a different
period or that it is not necessary to file
an RBP.

(3) Failure to timely file plan. When a
new credit union fails to file an RBP as
provided under paragraphs (a)(1) or
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(a)(2) of this section, the NCUA Board
shall promptly notify the credit union
that it has failed to file an RBP and
that it has 15 calendar days from re-
ceipt of that notice within which to do
S0.
(b) Contents of revised business plan. A
new credit union’s RBP must, at a min-
imum—

(1) Address changes, since the new
credit union’s current business plan
was approved, in any of the business
plan elements required for charter ap-
proval under Chapter 1, section IV.D. of
NCUA’s Chartering and Field of Member-
ship Manual (IRPS 99-1), 63 FR 71998,
72019 (Dec. 30, 1998), or its successor(s),
or for State-chartered credit unions
under applicable State law;

(2) Establish a timetable of quarterly
targets for net worth during each year
in which the RBP is in effect so that
the credit union becomes ‘‘adequately
capitalized” by the time it no longer
qualifies as ‘“‘new’” per §702.301(b);

(3) Specify the projected amount of
earnings to be transferred quarterly to
its regular reserve as provided under
§702.304(a)(1) or 702.305(a)(1);

(4) Explain how the new credit union
will comply with the mandatory and
discretionary supervisory actions im-
posed on it by the NCUA Board under
this subpart;

(5) Specify the types and levels of ac-
tivities in which the new credit union
will engage;

(6) In the case of a new credit union
reclassified to a lower category under
§702.302(d), specify the steps the credit
union will take to correct the unsafe or
unsound condition or practice; and

(7) Include such other information as
the NCUA Board may require.

(c) Criteria for approval. The NCUA
Board shall not approve a new credit
union’s RBP unless it—

(1) Addresses the items enumerated
in paragraph (b) of this section;

(2) Is based on realistic assumptions,
and is likely to succeed in building the
credit union’s net worth; and

(3) Would not unreasonably increase
the credit union’s exposure to risk (in-
cluding credit risk, interest-rate risk,
and other types of risk).

(d) Consideration of regulatory capital.
To minimize possible long-term losses
to the NCUSIF while the credit union

12 CFR Ch. VII (1-1-20 Edition)

takes steps to become ‘‘adequately cap-
italized,” the NCUA Board shall, in
evaluating an RBP under this section,
consider the type and amount of any
form of regulatory capital which may
become established by NCUA regula-
tion, or authorized by State law and
recognized by NCUA, which the credit
union holds, but which is not included
in its net worth.

(e) Review of revised business plan—(1)
Notice of decision. Within 30 calendar
days after receiving an RBP under this
section, the NCUA Board shall notify
the credit union in writing whether its
RBP is approved, and shall provide rea-
sons for its decision in the event of dis-
approval. The NCUA Board may extend
the time within which notice of its de-
cision shall be provided.

(2) Delayed decision. If no decision is
made within the time prescribed in
paragraph (e)(1) of this section, the
RBP is deemed approved.

(3) Consultation with State officials.
When evaluating an RBP submitted by
a federally insured State-chartered
new credit union (whether an original,
new or additional RBP), the NCUA
Board shall seek and consider the views
of the appropriate State official, and
provide prompt notice of its decision to
the appropriate State official.

(f) Plan not approved—(1) Submission
of new revised plan. If an RBP is re-
jected by the NCUA Board, the new
credit union shall submit a new RBP
within 30 calendar days of receiving no-
tice of disapproval of its initial RBP,
unless it is notified in writing by the
NCUA Board that the new RBP is to be
filed within a different period.

(2) Notice of decision on revised plan.
Within 30 calendar days after receiving
an RBP under paragraph (f)(1) of this
section, the NCUA Board shall notify
the credit union in writing whether the
new RBP is approved. The Board may
extend the time within which notice of
its decision shall be provided.

(g) Amendment of plan. A credit union
that has filed an approved RBP may,
after prior written notice to and ap-
proval by the NCUA Board, amend it to
reflect a change in circumstance. Pend-
ing approval of an amended RBP, the
new credit union shall implement its
existing RBP as originally approved.
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(h) Publication. An RBP need not be
published to be enforceable because
publication would be contrary to the
public interest.

[656 FR 8584, Feb. 18, 2000, as amended at 67
FR 71093, Nov. 29, 2002]

§702.307 Incentives
unions.

(a) Assistance in revising business
plans. Upon timely request by a credit
union having total assets of less than
$10 million (regardless how long it has
been in operation), the NCUA Board
shall provide assistance in preparing a
revised business plan required to be
filed under §702.306.

(b) Assistance. Management training
and other assistance to new credit
unions will be provided in accordance
with policies approved by the NCUA
Board.

(¢) Small credit union program. A new
credit union is eligible to join and re-
ceive comprehensive benefits and as-
sistance under NCUA’s Small Credit
Union Program.

for new credit

Subpart D—Reserves

EFFECTIVE DATE NOTE: At 80 FR 66722, Oct.
29, 2015, subpart D to part 702 was removed,
effective Jan. 1, 2019. At 83 FR 55467, Nov. 6,
2018, the effective date was delayed until
Jan. 1, 2020. At 84 FR 68781, Dec. 17, 2019, the
effective date was further delayed until Jan.
1, 2022.

§702.401 Reserves.

(a) Special reserve. Each federally in-
sured credit union shall establish and
maintain such reserves as may be re-
quired by the FCUA, by state law, by
regulation, or in special cases by the
NCUA Board or appropriate State offi-
cial.

(b) Regular reserve. Each federally in-
sured credit union shall establish and
maintain a regular reserve account for
the purpose of absorbing losses that ex-
ceed undivided earnings and other ap-
propriations of undivided earnings,
subject to paragraph (c) of this section.
Earnings required to be transferred an-
nually to a credit union’s regular re-
serve under subparts B or C of this part
shall be held in this account.

(c) Charges to regular reserve after de-
pleting undivided earnings. The board of

§702.402

directors of a federally insured credit
union may authorize 1losses to be
charged to the regular reserve after
first depleting the balance of the undi-
vided earnings account and other re-
serves, provided that the authorization
states the amount and provides an ex-
planation of the need for the charge,
and either—

(1) The charge will not cause the
credit union’s net worth classification
to fall below ‘‘adequately capitalized”
under subparts B or C of this part; or

(2) If the charge will cause the net
worth classification to fall below
“adequately capitalized,”” the appro-
priate Regional Director and, if State-
chartered, the appropriate State offi-
cial, have given written approval (in an
NWRP or otherwise) for the charge.

(d) Transfers to regular reserve. The
transfer of earnings to a federally in-
sured credit union’s regular reserve ac-
count when required under subparts B
or C of this part must occur after
charges for loan or other losses are ad-
dressed as provided in paragraph (c) of
this section and §702.402(d), but before
payment of any dividends to members.

[66 FR 8584, Feb. 18, 2000, as amended at 67
FR 71093, Nov. 29, 2002]

§702.402 Full and fair disclosure of fi-
nancial condition.

(a) Full and fair disclosure defined.
“Full and fair disclosure’ is the level
of disclosure which a prudent person
would provide to a member of a feder-
ally insured credit union, to NCUA, or,
at the discretion of the board of direc-
tors, to creditors to fairly inform them
of the financial condition and the re-
sults of operations of the credit union.

(b) Full and fair disclosure imple-
mented. The financial statements of a
federally insured credit union shall
provide for full and fair disclosure of
all assets, liabilities, and members’ eq-
uity, including such valuation (allow-
ance) accounts as may be necessary to
present fairly the financial condition;
and all income and expenses necessary
to present fairly the statement of in-
come for the reporting period.

(c) Declaration of officials. The State-
ment of Financial Condition, when pre-
sented to members, to creditors or to
the NCUA, shall contain a dual dec-
laration by the treasurer and the chief
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executive officer, or in the latter’s ab-
sence, by any other officer designated
by the board of directors of the report-
ing credit union to make such declara-
tion, that the report and related finan-
cial statements are true and correct to
the best of their knowledge and belief
and present fairly the financial condi-
tion and the statement of income for
the period covered.

(d) Charges for loan losses. Full and
fair disclosure demands that a credit
union properly address charges for loan
losses as follows:

(1) Charges for loan losses shall be
made in accordance with generally ac-
cepted accounting principles (GAAP);

(2) The allowance for loan and lease
losses (ALL) established for loans must
fairly present the probable losses for
all categories of loans and the proper
valuation of loans. The valuation al-
lowance must encompass specifically
identified loans, as well as estimated
losses inherent in the loan portfolio,
such as loans and pools of loans for
which losses have been incurred but are
not identifiable on a specific loan-by-
loan basis;

(3) Adjustments to the valuation
ALL will be recorded in the expense ac-
count ‘“‘Provision for Loan and Lease
Losses”;

(4) The maintenance of an ALL shall
not affect the requirement to transfer
earnings to a credit union’s regular re-
serve when required under subparts B
or C of this part; and

(5) At a minimum, adjustments to
the ALL shall be made prior to the dis-
tribution or posting of any dividend to
the accounts of members.

§702.403 Payment of dividends.

(a) Restriction on dividends. Dividends
shall be available only from undivided
earnings, if any.

(b) Payment of dividends if undivided
earnings depleted. The board of direc-
tors of a ‘“‘well capitalized”’ federally
insured credit union that has depleted
the balance of its undivided earnings
account may authorize a transfer of
funds from the credit union’s regular
reserve account to undivided earnings
to pay dividends, provided that either—

(1) The payment of dividends will not
cause the credit union’s net worth clas-
sification to fall below ‘‘adequately

12 CFR Ch. VII (1-1-20 Edition)

capitalized” under subpart B or C of
this part; or

(2) If the payment of dividends will
cause the net worth classification to
fall below ‘‘adequately capitalized,”
the appropriate Regional Director and,
if State-chartered, the appropriate
State official, have given prior written
approval (in an NWRP or otherwise) to
pay a dividend.

[656 FR 8584, Feb. 18, 2000, as amended at 67
FR 71093, Nov. 29, 2002]

Subpart E—Capital Planning and
Stress Testing

SOURCE: 79 FR 24315, Apr. 30, 2014, unless
otherwise noted.

EFFECTIVE DATE NOTE: At 80 FR 66722, Oct.
29, 2015, subpart E to part 702 was redesig-
nated as subpart C, effective Jan. 1, 2019. At
83 FR 55467, Nov. 6, 2018, the effective date
was delayed until Jan. 1, 2020. At 84 FR 68781,
Dec. 17, 2019, the effective date was further
delayed until Jan. 1, 2022.

§702.501 Authority, purpose, and res-
ervation of authority.

(a) Authority. This subpart is issued
by the National Credit Union Adminis-
tration (NCUA).

(b) Purpose. This subpart requires
covered credit unions to develop and
maintain capital plans and describes
stress testing requirements and actions
on covered credit union capital plans.

(c) Reservation of authority. Notwith-
standing any other provisions of this
subpart, NCUA may modify some or all
of the requirements of this subpart.
Any exercise of authority under this
section by NCUA will be in writing and
will consider the financial condition,
size, complexity, risk profile, scope of
operations, and level of capital of the
covered credit union, in addition to
any other relevant factors. Nothing in
this subpart limits the authority of
NCUA under any other provision of law
or regulation to take supervisory or
enforcement action, including action
to address unsafe and unsound prac-
tices or conditions, or violations of law
or regulation.

§702.502
For purposes of this subpart—

Definitions.
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Baseline scenario means a scenario
that reflects the consensus views of the
economic and financial outlook.

Capital plan means a written presen-
tation of a covered credit union’s cap-
ital planning strategies and capital
adequacy process that includes the
mandatory elements set forth in this
subpart.

Capital planning process means devel-
opment of a capital policy and formu-
lation of a capital plan that conforms
to this part.

Covered credit union means a federally
insured credit union whose assets are
$10 billion or more. A credit union that
crosses the asset threshold as of March
31 of a given calendar year is subject to
the applicable requirements of this
subpart in the following calendar year.

Planning horicon means the period of
3 years over which capital planning
projections extend.

Pre-provision met revenue means the
sum of net interest income and non-in-
terest income, less expenses, before ad-
justing for loss provisions.

Provision for loan and lease losses
means the provision for loan and lease
losses as reported by the covered credit
union on its Call Report.

Reverse stress test means a test that
defines severely unfavorable outcomes
and then identifies events or scenarios
that lead to these outcomes. Examples
of severely unfavorable outcomes are
breaching regulatory capital, failing to
meet obligations, or being unable to
continue independent operations.

Scenarios are those sets of conditions
that affect the U.S. economy or the fi-
nancial condition of a covered credit
union that serve as the basis for stress
testing, including, but not limited to,
NCUA-established baseline, scenarios
and stress scenarios.

Sensitivity testing means testing the
relationship between specific variables,
parameters, and inputs and their im-
pacts on analytical results.

Stress scenario means a scenario that
is more adverse than that associated
with the baseline scenario.

Stress test means the process to assess
the potential impact of expected and
stressed economic conditions on the
consolidated earnings, losses, and cap-
ital of a covered credit union over the
planning horizon, taking into account

§702.503

the current state of the covered credit
union and the covered credit union’s
risks, exposures, strategies, and activi-
ties.

Stress test capital means net worth
(less assistance provided under Section
208 of the Federal Credit Union Act,
subordinated debt included in net
worth, and NCUSIF deposit) under
stress test scenarios.

Stress test capital ratio means a cov-
ered credit union’s stress test capital
divided by its total consolidated assets
less NCUSIF deposit.

Tier I credit union means a covered
credit union that has less than $15 bil-
lion in total assets.

Tier II credit union means a covered
credit union that has $15 billion or
more in total assets but less than $20
billion in total assets, or is otherwise
designated as a tier II credit union by
NCUA.

Tier III credit union means a covered
credit union that has $20 billion or
more in total assets, or is otherwise
designated as a tier IIT credit union by
NCUA.

[79 FR 24315, Apr. 30, 2014, as amended at 80
FR 48012, Aug. 11, 2015; 83 FR 17909, Apr. 25,
2018]

§702.503 Capital policy.

(a) General requirements. The extent
and sophistication of a covered credit
union’s governance over its capital
planning and analysis process must
align with the extent and sophistica-
tion of that process. The process must
be consistent with the financial condi-
tion, size, complexity, risk profile,
scope of operations, and level of capital
of the covered credit union. The ulti-
mate responsibility for governance
over a covered credit union’s capital
planning and analysis process rests
with the credit union’s board of direc-
tors. Senior management must estab-
lish a comprehensive, integrated, and
effective process that fits into the
broader risk management of the credit
union. Senior management responsible
for capital planning and analysis must
provide regular reports on capital plan-
ning and analysis to the credit union’s
board of directors (or a designated
committee of the board).

(b) Mandatory elements. A covered
credit union’s board of directors (or a

697

Incorporated by reference in
Rule 69U-110.062, Florida Administrative Code
(__/2021)



§702.504

designated committee of the board)
must review and approve a capital pol-
icy, along with procedures to imple-
ment it. The capital policy must:

(1) State goals and limits for capital
levels and risk exposure.

(2) Establish requirements for review-
ing and reporting capital levels and
breaches of capital limits, with contin-
gency plans for remedying any
breaches.

(3) State the governance over the
capital analysis process, including all
the activities that contribute to the
analysis;

(4) Specify capital analysis roles and
responsibilities, including controls
over external resources used for any
part of capital analysis (such as ven-
dors and data providers);

(5) Specify the internal controls that
govern capital planning, including re-
view by internal audit, control of
changes in capital planning procedures,
and required documentation;

(6) Describe the frequency with which
capital analyses will be conducted;

(7) State how capital analysis results
are used and by whom; and

(8) Be reviewed at least annually and
updated as necessary to ensure that it
remains current with changes in mar-
ket conditions, credit union products
and strategies, credit union risk expo-
sures and activities, the credit union’s
established risk appetite, and industry
practices.

§702.504 Capital planning.

(a) Annual capital planning. (1) A cov-
ered credit union must develop and
maintain a capital plan. Tier I and tier
II credit unions must complete this
plan and their capital policy by Decem-
ber 31 each year, but are not required
to submit this plan to the NCUA. For
tier I and tier II credit unions, the plan
must be based on the credit union’s fi-
nancial data from either of the two cal-
endar quarters preceding the quarter in
which the plan is approved by the cred-
it union’s board of directors (or a des-
ignated committee of the board). A tier
IIT credit union must submit this plan
and its capital policy to NCUA by May
31 each year, or such later date as di-
rected by NCUA. For tier III credit
unions, the plan must be based on the
credit union’s financial data as of De-

12 CFR Ch. VII (1-1-20 Edition)

cember 31 of the preceding calendar
year, or such other date as directed by
NCUA.

(2) A covered credit union’s board of
directors (or a designated committee of
the board) must at least annually, and
for tier III credit unions, prior to the
submission of the capital plan under
paragraph (a)(1) of this section:

(i) Review the credit union’s process
for assessing capital adequacy;

(ii) Ensure that any deficiencies in
the credit union’s process for assessing
capital adequacy are appropriately
remedied; and

(iii) Approve the credit union’s cap-
ital plan.

(b) Mandatory elements. A capital plan
must contain at least the following ele-
ments:

(1) A quarterly assessment of the ex-
pected sources and levels of stress test
capital over the planning horizon that
reflects the covered credit union’s fi-
nancial state, size, complexity, risk
profile, scope of operations, and exist-
ing level of capital, assuming both ex-
pected and unfavorable conditions, in-
cluding:

(i) Estimates of projected revenues,
losses, reserves, and pro forma capital
levels, over each quarter of the plan-
ning horizon under expected and unfa-
vorable conditions; and

(ii) A detailed description of the cred-
it union’s process for assessing capital
adequacy;

(2) A discussion of how the credit
union will, under expected and unfavor-
able conditions, maintain stress test
capital commensurate with all of its
risks, including reputational, strategic,
legal, and compliance risks;

(3) A discussion of how the credit
union will, under expected and unfavor-
able conditions, maintain ready access
to funding, meet its obligations to all
creditors and other counterparties, and
continue to serve as an intermediary
for its members;

(4) A discussion of any expected
changes to the credit union’s business
plan that are likely to have a material
impact on the credit union’s capital
adequacy and liquidity; and

(5) A program to:

(i) Conduct sensitivity testing to
analyze the effect on the credit union’s
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stress test capital of changes in vari-
ables, parameters, and inputs used by
the credit union in preparing its cap-
ital plan;

(ii) Conduct reverse stress testing to
identify events and circumstances that
cause severely unfavorable outcomes
for the credit union; and

(iii) Analyze the impact of credit risk
and interest rate risk to capital under
unfavorable economic conditions, both
separately and in combination with
each other.

[79 FR 24315, Apr. 30, 2014, as amended at 80
FR 48012, Aug. 11, 2015; 81 FR 7198, Feb. 11,
2016; 83 FR 17910, Apr. 25, 2018]

EDITORIAL NOTE: At 84 FR 1606, Feb. 5, 2019,
§702.504 was amended in paragraph (b)(4) by
revising the citation §702.306(c)”” to read
€“§702.506(c)’’; however, that citation did not
exist in the section and the amendment
could not be incorporated due to inaccurate
amendatory instruction.

EFFECTIVE DATE NOTE: At 80 FR 66722, Oct.
29, 2015, §702.504 was amended in paragraph
(b)(4) by removing the citation ‘‘§702.506(c)”’
and adding in its place §702.306(c)”’, effec-
tive Jan. 1, 2019. At 83 FR 55467, Nov. 6, 2018,
the effective date was delayed until Jan. 1,
2020. At 84 FR 68781, Dec. 17, 2019, the effec-
tive date was further delayed until Jan. 1,
2022.

§702.505 NCUA
plans.

(a) Timing—1) Tier I & tier II credit
unions. NCUA will address any defi-
ciencies in the capital plans submitted
by tier I and tier II credit unions
through the supervisory process.

(2) Tier III credit unions. NCUA will
notify tier III credit unions of the ac-
ceptance or rejection of their capital
plans by August 31 of the year in which
their plan is submitted.

(b) Grounds for rejection of capital
plan. NCUA may reject a capital plan if
it determines that:

(1) The covered credit union has ma-
terial unresolved supervisory issues as-
sociated with its capital planning proc-
ess;

(2) The capital analysis underlying
the covered credit union’s capital plan,
or the covered credit union’s meth-
odologies for reviewing the robustness
of its capital adequacy, are not reason-
able or appropriate;

(3) Data utilized for the capital anal-
ysis is insufficiently detailed to cap-

action on capital

§702.505

ture the risks of the covered credit
union, or the data lacks integrity;

(4) The plan does not meet all of the
requirements of §702.504;

(5) Unacceptable weakness in the cap-
ital plan or policy, the capital planning
analysis, or any critical system or
process supporting capital analysis;

(6) The covered credit union’s capital
planning process constitutes an unsafe
or unsound practice, or would violate
any law, regulation, NCUA order, di-
rective, or any condition imposed by,
or written agreement with, NCUA. In
determining whether a capital plan
would constitute an unsafe or unsound
practice, NCUA considers whether the
covered credit union is and would re-
main in sound financial condition after
giving effect to the capital plan.

(c) Notification in writing. NCUA will
notify the credit union in writing of
the reasons for a decision to reject a
capital plan.

(d) Resubmission of a capital plan. If
NCUA rejects a tier IIT credit union’s
capital plan, the credit union must up-
date and resubmit an acceptable cap-
ital plan to NCUA by November 30 of
the year in which the credit union sub-
mitted its plan. The resubmitted cap-
ital plan must, at a minimum, address:

(1) NCUA-noted deficiencies in the
credit union’s original capital plan or
policy; and

(2) Remediation plans for unresolved
supervisory issues contributing to the
rejection of the credit union’s original
capital plan.

(e) Supervisory actions. Any tier III
credit union operating without a cap-
ital plan accepted by NCUA may be
subject to supervisory actions on the
part of NCUA.

(f) Consultation on proposed action. Be-
fore taking any action under this sec-
tion on the capital plan of a federally
insured, state-chartered credit union,
NCUA will consult and work coopera-
tively with the appropriate State offi-
cial.

[79 FR 24315, Apr. 30, 2014, as amended at 80
FR 48012, Aug. 11, 2015; 83 FR 17910, Apr. 25,
2018]

EFFECTIVE DATE NOTE: At 80 FR 66722, Oct.
29, 2015, §702.505 was amended in paragraph
(b)(4) by removing the citation §702.504"
and adding in its place ‘§702.304°, effective
Jan. 1, 2019. At 83 FR 55467, Nov. 6, 2018, the
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effective date was delayed until Jan. 1, 2020.
At 84 FR 68781, Dec. 17, 2019, the effective
date was further delayed until Jan. 1, 2022.

§702.506 Annual
testing.

(a) General requirements. Only tier II
and tier IIT credit unions are required
to conduct supervisory stress tests.
The supervisory stress tests consist of
a baseline scenario, and stress sce-
narios, which NCUA will provide by
February 28 of each year. The tests will
be based on the credit union’s financial
data as of December 31 of the preceding
calendar year, or such other date as di-
rected by NCUA. The tests will take
into account all relevant exposures and
activities of the credit union to evalu-
ate its ability to absorb losses in speci-
fied scenarios over a planning horizon.

(b) Credit union-run supervisory stress
tests—(1) General. All supervisory stress
tests must be conducted according to
NCUA’s instructions.

(2) Tier III credit unions. When con-
ducting its stress test, a tier III credit
union must apply the minimum stress
test capital ratio to all time periods in
the planning horizon. The minimum
stress test capital ratio is 5 percent.

(8) NCUA tests. NCUA reserves the
right to conduct the tests described in
this section on any covered -credit
union at any time. Where both NCUA
and a covered credit union have con-
ducted the tests, the results of NCUA’s
tests will determine whether the cov-
ered credit union has met the require-
ments of this subpart.

(c) Potential impact on capital. In con-
ducting stress tests under this subpart,
the credit union, or the NCUA if it
elects to conduct the stress test under
paragraph (b)(3) of this section, will es-
timate the following for each scenario
during each quarter of the planning ho-
rizon:

(1) Losses, pre-provision net reve-
nues, loan and lease loss provisions,
and net income; and

(2) The potential impact on the stress
test capital ratio, incorporating the ef-
fects of any capital action over the
planning horizon and maintenance of
an allowance for loan losses appro-
priate for credit exposures throughout
the horizon. The credit union, or the
NCUA if it elects to conduct the stress
test under paragraph (b)(3) of this sec-

supervisory stress

12 CFR Ch. VII (1-1-20 Edition)

tion, will conduct the stress tests with-
out assuming any risk mitigation ac-
tions on the part of the credit union,
except those existing and identified as
part of the credit union’s balance
sheet, or off-balance sheet positions,
such as derivative positions, on the
date of the stress test.

(d) Information collection. Upon re-
quest, the credit union must provide
NCUA with any relevant qualitative or
quantitative information requested by
NCUA pertinent to the stress tests
under this subpart.

(e) Stress test results. A credit union
required to conduct stress tests under
this section must incorporate the re-
sults of its tests in its capital plan. A
credit union required to conduct stress
tests must submit its stress test re-
sults to NCUA by May 31 of each year.

(f) Supervisory actions. (1) If a credit
union-run stress test shows a tier IIT
credit union does not have the ability
to maintain a stress test capital ratio
of 5 percent or more under expected
and stressed conditions in each quarter
of the planning horizon, the -credit
union must incorporate, into its cap-
ital plan, a stress test capital enhance-
ment plan that shows how it will meet
that target.

(2) If an NCUA-run stress test shows
that a tier III credit union does not
have the ability to maintain a stress
test capital ratio of 5 percent or more
under expected and stressed conditions
in each quarter of the planning hori-
zon, the credit union must provide
NCUA, by November 30 of the calendar
year in which NCUA conducted the
tests, a stress test capital enhance-
ment plan showing how it will meet
that target.

(3) A tier III credit union operating
without an NCUA approved stress test
capital enhancement plan required
under this section may be subject to
supervisory actions.

(g) Consultation on proposed action.
Before taking any action under this
section against a federally insured,
state-chartered credit union, NCUA
will consult and work cooperatively
with the appropriate State official.

[83 FR 17910, Apr. 25, 2018]
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APPENDIX A TO PART 702—GROSS-UP
APPROACH, AND LOOK-THROUGH AP-
PROACHES

Instead of using the risk weights assigned
in §702.104(c)(2) a credit union may deter-
mine the risk weight of certain investment
funds, and the risk weight of a non-subordi-
nated or subordinated tranche of any invest-
ment as follows:

(a) Gross-up approach—(1) Applicability. Sec-
tion 702.104(c)(3)(iii)(A) of this part provides
that, a credit union may use the gross-up ap-
proach in this appendix to determine the
risk weight of the carrying value of non-sub-
ordinated or subordinated tranches of any
investment.

(2) Calculation. To use the gross-up ap-
proach, a credit union must calculate the
following four inputs:

(i) Pro rata share, which is the par value of
the credit union’s exposure as a percent of
the par value of the tranche in which the
securitization exposure resides;

(ii) Enhanced amount, which is the par
value of tranches that are more senior to the
tranche in which the credit union’s
securitization resides;

(iii) Exposure amount, which is the amor-
tized cost for investments classified as held-
to-maturity and available-for-sale, and the
fair value for trading securities; and

(iv) Risk weight, which is the weighted-av-
erage risk weight of underlying exposures of
the securitization as calculated under this
appendix.

(3) Credit equivalent amount. The ‘‘credit
equivalent amount’ of a securitization expo-
sure under this part equals the sum of:

(i) The exposure amount of the credit
union’s exposure; and

(ii) The pro rata share multiplied by the
enhanced amount, each calculated in accord-
ance with paragraph (a)(2) of this appendix.

(4) Risk-weighted assets. To calculate risk-
weighted assets for a securitization exposure
under the gross-up approach, a credit union
must apply the risk weight required under
paragraph (a)(2) of this appendix to the cred-
it equivalent amount calculated in para-
graph (a)(3) of this appendix.

(5) Securitization exposure defined. For pur-
poses of this this paragraph (a),
‘‘securitization exposure’ means:

(i) A credit exposure that arises from a
securitization; or

(ii) An exposure that directly or indirectly
references a securitization exposure de-
scribed in paragraph (a)(5)(i) of this appen-
dix.

(6) Securitication defined. For purposes of
this paragraph (a), ‘‘securitization’ means a
transaction in which:

(i) The credit risk associated with the un-
derlying exposures has been separated into
at least two tranches reflecting different lev-
els of seniority;

Pt. 702, App. A

(ii) Performance of the securitization expo-
sures depends upon the performance of the
underlying exposures; and

(iii) All or substantially all of the under-
lying exposures are financial exposures (such
as loans, receivables, asset-backed securi-
ties, mortgage-backed securities, or other
debt securities).

(b) Look-through approaches.—(1) Applica-
bility. Section 702.104(c)(3)(iii)(B) provides
that, a credit union may use one of the look-
through approaches in this appendix to de-
termine the risk weight of the exposure
amount of any investment fund, or the hold-
ing of separate account insurance.

(2) Full look-through approach. (i) General. A
credit union that is able to calculate a risk-
weighted asset amount for its proportional
ownership share of each exposure held by the
investment fund may set the risk-weighted
asset amount of the credit union’s exposure
to the fund equal to the product of:

(A) The aggregate risk-weighted asset
amounts of the exposures held by the fund as
if they were held directly by the credit
union; and

(B) The credit union’s proportional owner-
ship share of the fund.

(ii) Holding report. To calculate the risk-
weighted amount under paragraph (b)(2)(i) of
this appendix, a credit union should:

(A) Use the most recently issued invest-
ment fund holding report; and

(B) Use an investment fund holding report
that reflects holding that are not older than
6-months from the quarter-end effective date
(as defined in §702.101(c)(1).

(3) Simple modified look-through approach.
Under the simple modified look-through ap-
proach, the risk-weighted asset amount for a
credit union’s exposure to an investment
fund equals the exposure amount multiplied
by the highest risk weight that applies to
any exposure the fund is permitted to hold
under the prospectus, partnership agree-
ment, or similar agreement that defines the
fund’s permissible investments (excluding
derivative contracts that are used for hedg-
ing rather than speculative purposes and
that do not constitute a material portion of
the fund’s exposures).

(4) Alternative modified look-through ap-
proach. Under the alternative modified look-
through approach, a credit union may assign
the credit union’s exposure amount to an in-
vestment fund on a pro rata basis to dif-
ferent risk weight categories under subpart
A of this part based on the investment limits
in the fund’s prospectus, partnership agree-
ment, or similar contract that defines the
fund’s permissible investments. The risk-
weighted asset amount for the credit union’s
exposure to the investment fund equals the
sum of each portion of the exposure amount
assigned to an exposure type multiplied by
the applicable risk weight under subpart A of
this part. If the sum of the investment limits
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for all exposure types within the fund ex-
ceeds 100 percent, the credit union must as-
sume that the fund invests to the maximum
extent permitted under its investment limits
in the exposure type with the highest appli-
cable risk weight under subpart A of this
part and continues to make investments in
order of the exposure type with the next
highest applicable risk weight under subpart
A of this part until the maximum total in-
vestment level is reached. If more than one
exposure type applies to an exposure, the
credit union must use the highest applicable
risk weight. A credit union may exclude de-
rivative contracts held by the fund that are
used for hedging rather than for speculative
purposes and do not constitute a material
portion of the fund’s exposures.

EFFECTIVE DATE NOTE: At 80 FR 66722, Oct.
29, 2015, appendix A to part 702 was added, ef-
fective Jan. 1, 2019. At 83 FR 55467, Nov. 6,
2018, the effective date was delayed until
Jan. 1, 2020. At 84 FR 68781, Dec. 17, 2019, the
effective date was further delayed until Jan.
1, 2022.

PART 703—INVESTMENT AND
DEPOSIT ACTIVITIES

Subpart A—General Investment and
Deposit Activities

Sec.
703.1
703.2

Purpose and scope.

Definitions.

703.3 Investment policies.

703.4 Recordkeeping and documentation re-
quirements.

703.5 Discretionary control over
ments and investment advisers.

703.6 Credit analysis.

703.7 Notice of non-compliant investments.

703.8 Broker-dealers.

703.9 Safekeeping of investments.

703.10 Monitoring non-security investments.

703.11 Valuing securities.

703.12 Monitoring securities.

703.13 Permissible investment activities.

703.14 Permissible investments.

703.15 Prohibited investment activities.

703.16 Prohibited investments.

703.17 Conflicts of interest.

703.18 Grandfathered investments.

703.19 Investment pilot program.

703.20 Request for additional authority.

invest-

Subpart B—Derivatives Authority
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703.106
703.107
703.108
703.109
703.110

Operational support requirements.

External service providers.

Eligibility.

Applying for derivatives authority.

Application content.

703.111 NCUA approval.

703.112 Applying for additional products or
characteristics.

703.113 Pilot program participants with ac-
tive derivatives positions.

703.114 Regulatory violation.

APPENDIX TO SUBPART B OF PART 703—EXAM-
PLES OF DERIVATIVE LIMIT AUTHORITY

CALCULATIONS
AUTHORITY: 12 TU.S.C. 1757(7), 1757(8),
1757(15).

SOURCE: 68 FR 32960, June 3, 2003, unless
otherwise noted.

Subpart A—General Investiment
and Deposit Activities

§703.1 Purpose and scope.

(a) This part interprets several of the
provisions of Sections 107(7), 107(8), and
107(15) of the Federal Credit Union Act
(Act), 12 U.S.C. 1757(7), 1757(8), 1757(15),
which list those securities, deposits,
and other obligations in which a Fed-
eral credit union may invest. Part 703
identifies certain investments and de-
posit activities permissible under the
Act and prescribes regulations gov-
erning those investments and deposit
activities on the basis of safety and
soundness concerns. Additionally, part
703 identifies and prohibits certain in-
vestments and deposit activities. In-
vestments and deposit activities that
are permissible under the Act and not
prohibited or otherwise regulated by
part 703 remain permissible for Federal
credit unions.

(b) This part does not apply to:

(1) Investment in loans to members
and related activities, which is gov-
erned by §§701.21, 701.22, 701.23, and part
723 of this chapter;

(2) The purchase of real estate-se-
cured loans pursuant to Section
107(15)(A) of the Act, which is governed
by §701.23 of this chapter, except those

703.100 Purpose and scope. real estate-secured loans purchased as

703.101 Definitions. =~ a part of an investment repurchase

703.102  Permissible derivatives. transaction, which is governed by

703.103  Derivative authority. .. §§703.13 and 703.14 of this chapter;

703.104 Requirements for derivative : o , ; ’ .
counterparty agreements, collateral and (3) Investment in credit union service
margining. organizations, which is governed by

703.105 Reporting requirements. part 712 of this chapter;
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