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TITLE 15—COMMERCE AND TRADE

SUBCHAPTER II—-INVESTMENT ADVISERS

§80b-1. Findings

Upon the basis of facts disclosed by the record
and report of the Securities and Exchange Com-
mission made pursuant to section 79z-4! of this
title, and facts otherwise disclosed and ascer-
tained, it is found that investment advisers are
of national concern, in that, among other
things—

(1) their advice, counsel, publications, writ-
ings, analyses, and reports are furnished and
distributed, and their contracts, subscription
agreements, and other arrangements with cli-
ents are negotiated and performed, by the use
of the mails and means and instrumentalities
of interstate commerce;

(2) their advice, counsel, publications, writ-
ings, analyses, and reports customarily relate
to the purchase and sale of securities traded
on national securities exchanges and in inter-
state over-the-counter markets, securities is-
sued by companies engaged in business in
interstate commerce, and securities issued by
national banks and member banks of the Fed-
eral Reserve System; and

(3) the foregoing transactions occur in such
volume as substantially to affect interstate
commerce, national securities exchanges, and
other securities markets, the national bank-
ing system and the national economy.

(Aug. 22, 1940, ch. 686, title II, §201, 54 Stat. 847.)

REFERENCES IN TEXT

Section 79z—4 of this title, referred to in text, was re-
pealed by Pub. L. 109-58, title XII, §1263, Aug. 8, 2005, 119
Stat. 974.

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

1See References in Text note below.
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§ 80b-2. Definitions
(a) In general

When used in this subchapter, unless the con-
text otherwise requires, the following defini-
tions shall apply:

(1) ““‘Assignment’ includes any direct or in-
direct transfer or hypothecation of an invest-
ment advisory contract by the assignor or of a
controlling block of the assignor’s outstanding
voting securities by a security holder of the
assignor; but if the investment adviser is a
partnership, no assignment of an investment
advisory contract shall be deemed to result
from the death or withdrawal of a minority of
the members of the investment adviser having
only a minority interest in the business of the
investment adviser, or from the admission to
the investment adviser of one or more mem-
bers who, after such admission, shall be only a
minority of the members and shall have only
a minority interest in the business.

(2) “Bank” means (A) a banking institution
organized under the laws of the United States
or a Federal savings association, as defined in
section 1462(b) of title 12, (B) a member bank of
the Federal Reserve System, (C) any other
banking institution, savings association, as
defined in section 1462(4) of title 12, or trust
company, whether incorporated or not, doing
business under the laws of any State or of the
United States, a substantial portion of the
business of which consists of receiving depos-
its or exercising fiduciary powers similar to
those permitted to national banks under the
authority of the Comptroller of the Currency,
and which is supervised and examined by
State or Federal authority having supervision
over banks or savings associations, and which
is not operated for the purpose of evading the
provisions of this subchapter, and (D) a re-
ceiver, conservator, or other liquidating agent
of any institution or firm included in clauses
(A), (B), or (C) of this paragraph.

(3) The term ‘“‘broker’’ has the same meaning
as given in section 3 of the Securities Ex-
change Act of 1934 [15 U.S.C. 78c].

(4) ““Commission” means the Securities and
Exchange Commission.

(5) ““Company’’ means a corporation, a part-
nership, an association, a joint-stock com-
pany, a trust, or any organized group of per-
sons, whether incorporated or not; or any re-
ceiver, trustee in a case under title 11, or simi-
lar official, or any liquidating agent for any of
the foregoing, in his capacity as such.

(6) ‘“‘Convicted” includes a verdict, judg-
ment, or plea of guilty, or a finding of guilt on
a plea of nolo contendere, if such verdict, judg-
ment, plea, or finding has not been reversed,
set aside, or withdrawn, whether or not sen-
tence has been imposed.

(7) The term ‘‘dealer’ has the same meaning
as given in section 3 of the Securities Ex-
change Act of 1934 [15 U.S.C. 78c], but does not
include an insurance company or investment
company.

(8) “‘Director’” means any director of a cor-
poration or any person performing similar
functions with respect to any organization,
whether incorporated or unincorporated.
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(9) “Exchange’ means any organization, as-
sociation, or group of persons, whether incor-
porated or unincorporated, which constitutes,
maintains, or provides a market place or fa-
cilities for bringing together purchasers and
sellers of securities or for otherwise perform-
ing with respect to securities the functions
commonly performed by a stock exchange as
that term is generally understood, and in-
cludes the market place and the market facili-
ties maintained by such exchange.

(10) “‘Interstate commerce’” means trade,
commerce, transportation, or communication
among the several States, or between any for-
eign country and any State, or between any
State and any place or ship outside thereof.

(11) “Investment adviser’” means any person
who, for compensation, engages in the busi-
ness of advising others, either directly or
through publications or writings, as to the
value of securities or as to the advisability of
investing in, purchasing, or selling securities,
or who, for compensation and as part of a reg-
ular business, issues or promulgates analyses
or reports concerning securities; but does not
include (A) a bank, or any bank holding com-
pany as defined in the Bank Holding Company
Act of 1956 [12 U.S.C. 1841 et seq.] which is not
an investment company, except that the term
“investment adviser’” includes any bank or
bank holding company to the extent that such
bank or bank holding company serves or acts
as an investment adviser to a registered in-
vestment company, but if, in the case of a
bank, such services or actions are performed
through a separately identifiable department
or division, the department or division, and
not the bank itself, shall be deemed to be the
investment adviser; (B) any lawyer, account-
ant, engineer, or teacher whose performance of
such services is solely incidental to the prac-
tice of his profession; (C) any broker or dealer
whose performance of such services is solely
incidental to the conduct of his business as a
broker or dealer and who receives no special
compensation therefor; (D) the publisher of
any bona fide newspaper, news magazine or
business or financial publication of general
and regular circulation; (E) any person whose
advice, analyses or reports relate to no securi-
ties other than securities which are direct ob-
ligations of or obligations guaranteed as to
principal or interest by the United States, or
securities issued or guaranteed by corpora-
tions in which the United States has a direct
or indirect interest which shall have been des-
ignated by the Secretary of the Treasury, pur-
suant to section 3(a)(12) of the Securities Ex-
change Act of 1934 [15 U.S.C. 78c(a)(12)], as ex-
empted securities for the purposes of that Act
[15 U.S.C. 78a et seq.]; (F) any nationally rec-
ognized statistical rating organization, as that
term is defined in section 3(a)(62) of the Secu-
rities Exchange Act of 1934 [15 U.S.C.
78c(a)(62)], unless such organization engages in
issuing recommendations as to purchasing,
selling, or holding securities or in managing
assets, consisting in whole or in part of securi-
ties, on behalf of others;;! (G) any family of-

180 in original.
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fice, as defined by rule, regulation, or order of
the Commission, in accordance with the pur-
poses of this subchapter; or (H) such other per-
sons not within the intent of this paragraph,
as the Commission may designate by rules and
regulations or order.

(12) “Investment company’’, affiliated per-
son, and ‘‘insurance company’’ have the same
meanings as in the Investment Company Act
of 1940 [16 U.S.C. 80a-1 et seq.]. ‘‘Control”
means the power to exercise a controlling in-
fluence over the management or policies of a
company, unless such power is solely the re-
sult of an official position with such company.

(13) “‘Investment supervisory services”
means the giving of continuous advice as to
the investment of funds on the basis of the in-
dividual needs of each client.

(14) ““Means or instrumentality of interstate
commerce’ includes any facility of a national
securities exchange.

(15) ‘“‘National securities exchange’ means
an exchange registered under section 6 of the
Securities Exchange Act of 1934 [15 U.S.C. 78f].

(16) “Person’ means a natural person or a
company.

(17) The term ‘‘person associated with an in-
vestment adviser’’ means any partner, officer,
or director of such investment adviser (or any
person performing similar functions), or any
person directly or indirectly controlling or
controlled by such investment adviser, includ-
ing any employee of such investment adviser,
except that for the purposes of section 80b-3 of
this title (other than subsection (f) thereof),
persons associated with an investment adviser
whose functions are clerical or ministerial
shall not be included in the meaning of such
term. The Commission may by rules and regu-
lations classify, for the purposes of any por-
tion of portions of this subchapter, persons, in-
cluding employees controlled by an invest-
ment adviser.

(18) ‘‘Security” means any note, stock,
treasury stock, security future, bond, deben-
ture, evidence of indebtedness, certificate of
interest or participation in any profit-sharing
agreement, collateral-trust certificate, pre-
organization certificate or subscription, trans-
ferable share, investment contract, voting-
trust certificate, certificate of deposit for a se-
curity, fractional undivided interest in oil,
gas, or other mineral rights, any put, call,
straddle, option, or privilege on any security
(including a certificate of deposit) or on any
group or index of securities (including any in-
terest therein or based on the value thereof),
or any put, call, straddle, option, or privilege
entered into on a national securities exchange
relating to foreign currency, or, in general,
any interest or instrument commonly known
as a ‘‘security’’, or any certificate of interest
or participation in, temporary or interim cer-
tificate for, receipt for, guaranty of, or war-
rant or right to subscribe to or purchase any
of the foregoing.

(19) ““‘State” means any State of the United
States, the District of Columbia, Puerto Rico,
the Virgin Islands, or any other possession of
the United States.

(20) “Underwriter’” means any person who
has purchased from an issuer with a view to,
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or sells for an issuer in connection with, the
distribution of any security, or participates or
has a direct or indirect participation in any
such undertaking, or participates or has a par-
ticipation in the direct or indirect underwrit-
ing of any such undertaking; but such term
shall not include a person whose interest is
limited to a commission from an underwriter
or dealer not in excess of the usual and cus-
tomary distributor’s or seller’s commission.
As used in this paragraph the term ‘‘issuer”
shall include in addition to an issuer, any per-
son directly or indirectly controlling or con-
trolled by the issuer, or any person under di-
rect or indirect common control with the is-
suer.

(21) ““Securities Act of 1933 [15 U.S.C. 77a et
seq.], ‘‘Securities Exchange Act of 1934 [15
U.S.C. 78a et seq.], and ‘‘Trust Indenture Act
of 1939 [156 U.S.C. T7aaa et seq.], mean those
Acts, respectively, as heretofore or hereafter
amended.

(22) ““‘Business development company’’ means
any company which is a business development
company as defined in section 80a-2(a)(48) of
this title and which complies with section
80a-54 of this title, except that—

(A) the 70 per centum of the value of the
total assets condition referred to in sections
80a—2(a)(48) and 80a-54 of this title shall be 60
per centum for purposes of determining com-
pliance therewith;

(B) such company need not be a closed-end
company and need not elect to be subject to
the provisions of sections 80a-54 through
80a—64 of this title; and

(C) the securities which may be purchased
pursuant to section 80a-54(a) of this title
may be purchased from any person.

For purposes of this paragraph, all terms in
sections 80a—2(a)(48) and 80a-54 of this title
shall have the same meaning set forth in sub-
chapter I of this chapter as if such company
were a registered closed-end investment com-
pany, except that the value of the assets of a
business development company which is not
subject to the provisions of sections 80a-54
through 80a—64 of this title shall be determined
as of the date of the most recent financial
statements which it furnished to all holders of
its securities, and shall be determined no less
frequently than annually.

(23) ‘“‘Foreign securities authority’’ means
any foreign government, or any governmental
body or regulatory organization empowered by
a foreign government to administer or enforce
its laws as they relate to securities matters.

(24) ‘“‘Foreign financial regulatory author-
ity” means any (A) foreign securities author-
ity, (B) other governmental body or foreign
equivalent of a self-regulatory organization
empowered by a foreign government to admin-
ister or enforce its laws relating to the regula-
tion of fiduciaries, trusts, commercial lending,
insurance, trading in contracts of sale of a
commodity for future delivery, or other in-
struments traded on or subject to the rules of
a contract market, board of trade or foreign
equivalent, or other financial activities, or (C)
membership organization a function of which
is to regulate the participation of its members
in activities listed above.
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(25) ““‘Supervised person’ means any partner,
officer, director (or other person occupying a
similar status or performing similar func-
tions), or employee of an investment adviser,
or other person who provides investment ad-
vice on behalf of the investment adviser and is
subject to the supervision and control of the
investment adviser.

(26) The term ‘‘separately identifiable de-
partment or division” of a bank means a
unit—

(A) that is under the direct supervision of
an officer or officers designated by the board
of directors of the bank as responsible for
the day-to-day conduct of the bank’s invest-
ment adviser activities for one or more in-
vestment companies, including the super-
vision of all bank employees engaged in the
performance of such activities; and

(B) for which all of the records relating to
its investment adviser activities are sepa-
rately maintained in or extractable from
such unit’s own facilities or the facilities of
the bank, and such records are so main-
tained or otherwise accessible as to permit
independent examination and enforcement
by the Commission of this subchapter or the
Investment Company Act of 1940 [15 U.S.C.
80a-1 et seq.] and rules and regulations pro-
mulgated under this subchapter or the In-
vestment Company Act of 1940.

(27) The terms ‘‘security future’” and ‘‘nar-
row-based security index’’ have the same
meanings as provided in section 3(a)(55) of the
Securities Exchange Act of 1934 [156 U.S.C.
78c(a)(bb)].

(28) The term ‘‘credit rating agency’’ has the
same meaning as in section 3 of the Securities
Exchange Act of 1934 [15 U.S.C. 78c].

(29)2 The term ‘“‘private fund’” means an is-
suer that would be an investment company, as
defined in section 3 of the Investment Com-
pany Act of 1940 (156 U.S.C. 80a-3), but for sec-
tion 3(c)(1) or 3(c)(7) of that Act.

(30) The term ‘‘foreign private adviser”
means any investment adviser who—

(A) has no place of business in the United
States;

(B) has, in total, fewer than 15 clients and
investors in the United States in private
funds advised by the investment adviser;

(C) has aggregate assets under manage-
ment attributable to clients in the United
States and investors in the United States in
private funds advised by the investment ad-
viser of less than $25,000,000, or such higher
amount as the Commission may, by rule,
deem appropriate in accordance with the
purposes of this subchapter; and

(D) neither—

(i) holds itself out generally to the pub-
lic in the United States as an investment
adviser; nor

(ii) acts as—

(I) an investment adviser to any in-
vestment company registered under the
Investment Company Act of 1940 [15
U.S.C. 80a-1 et seq.]; or

280 in original. Another par. (29) is set out after par. (30).
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(IT) a company that has elected to be a
business development company pursuant
to section 54 of the Investment Company
Act of 1940 (15 U.S.C. 80a-53), and has not
withdrawn its election.

(29)3 The terms ‘‘commodity pool”, ‘‘com-
modity pool operator’, ‘“‘commodity trading
advisor’”, ‘“‘major swap participant’, ‘“‘swap’’,

‘‘swap dealer”, and ‘‘swap execution facility”
have the same meanings as in section la of
title 7.
(b) Applicability to Federal or State government,
agency, or instrumentality, or to officers,
agents, or employees thereof

No provision in this subchapter shall apply to,
or be deemed to include, the United States, a
State, or any political subdivision of a State, or
any agency, authority, or instrumentality of
any one or more of the foregoing, or any cor-
poration which is wholly owned directly or indi-
rectly by any one or more of the foregoing, or
any officer, agent, or employee of any of the
foregoing acting as such in the course of his offi-
cial duty, unless such provision makes specific
reference thereto.

(¢) Consideration of promotion of efficiency,
competition, and capital formation

Whenever pursuant to this subchapter the
Commission is engaged in rulemaking and is re-
quired to consider or determine whether an ac-
tion is necessary or appropriate in the public in-
terest, the Commission shall also consider, in
addition to the protection of investors, whether
the action will promote efficiency, competition,
and capital formation.

(Aug. 22, 1940, ch. 686, title II, §202, 54 Stat. 847;
Pub. L. 86-70, §12(c), June 25, 1959, 73 Stat. 143;
Pub. L. 86-624, §7(d), July 12, 1960, 74 Stat. 412;
Pub. L. 86-750, §1, Sept. 13, 1960, 74 Stat. 885;
Pub. L. 89-485, §13(j), July 1, 1966, 80 Stat. 243;
Pub. L. 91-547, §23, Dec. 14, 1970, 84 Stat. 1430;
Pub. L. 95-598, title III, §311, Nov. 6, 1978, 92 Stat.

2676, Pub. L. 96477, title II, §201, Oct. 21, 1980, 94
Stat. 2289; Pub. L. 97-303, §6, Oct. 13, 1982, 96
Stat. 1410; Pub. L. 100-181, title VII, §701, Dec. 4,
1987, 101 Stat. 1263; Pub. L. 101-550, title II,
§206(b), Nov. 15, 1990, 104 Stat. 2720; Pub. L.
104-290, title III, §303(c), Oct. 11, 1996, 110 Stat.
3438; Pub. L. 106-102, title II, §§217-219, 224, Nov.
12, 1999, 113 Stat. 1399, 1400, 1402; Pub. L. 106-554,
§1(a)(b) [title II, §209(a)(2), (4)], Dec. 21, 2000, 114
Stat. 2763, 2763A-435, 2763A-436; Pub. L. 109-291,
§4(b)(3)(A), (B), Sept. 29, 2006, 120 Stat. 1337; Pub.
L. 109-351, title IV, §401(b)(1), Oct. 13, 2006, 120
Stat. 1973; Pub. L. 111-203, title IV, §§402(a),
409(a), title VII, §770, title IX, §986(d), July 21,
2010, 124 Stat. 1570, 1575, 1801, 1936.)

AMENDMENT OF SECTION

Unless otherwise provided, amendment by
subtitle B (§§761-774) of title VII of Pub. L.
111-203 effective on the later of 360 days after
July 21, 2010, or, to the extent a provision of
subtitle B requires a rulemaking, not less than
60 days after publication of the final rule or
regulation implementing such provision of sub-
title B, see 2010 Amendment notes and Effective
Date of 2010 Amendment note below.

380 in original. Another par. (29) is set out preceding par. (30).
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REFERENCES IN TEXT

The Bank Holding Company Act of 1956, referred to in
subsec. (a)(11)(A), is act May 9, 1956, ch. 240, 70 Stat. 133,
which is classified principally to chapter 17 (§1841 et
seq.) of Title 12, Banks and Banking. For complete clas-
sification of this Act to the Code, see Short Title note
set out under section 1841 of Title 12 and Tables.

The Investment Company Act of 1940, referred to in
subsec. (a)(12), (26)(B), (30)(D)({i)(I), is title I of act Aug.
22, 1940, ch. 686, 54 Stat. 789, which is classified gener-
ally to subchapter I (§80a-1 et seq.) of this chapter. For
complete classification of this Act to the Code, see sec-
tion 80a-51 of this title and Tables.

The Securities Act of 1933, referred to in subsec.
(a)(21), is act May 27, 1933, ch. 38, title I, 48 Stat. 74,
which is classified generally to subchapter I (§77a et
seq.) of chapter 2A of this title. For complete classifica-
tion of this Act to the Code, see section 77a of this title
and Tables.

The Securities Exchange Act of 1934, referred to in
subsec. (a)(21), is act June 6, 1934, ch. 404, 48 Stat. 881,
which is classified principally to chapter 2B (§78a et
seq.) of this title. For complete classification of this
Act to the Code, see section 78a of this title and Tables.

The Trust Indenture Act of 1939, referred to in subsec.
(a)(21), is title III of act May 27, 1933, ch. 38, as added
Aug. 3, 1939, ch. 411, 53 Stat. 1149, which is classified
generally to subchapter III (§77aaa et seq.) of chapter
2A of this title. For complete classification of this Act
to the Code, see section 77aaa of this title and Tables.

This subchapter, referred to in subsec. (a)(26)(B), was
in the original ‘‘this Act’” and was translated as read-
ing ‘“‘this title”’, meaning title II of act Aug. 22, 1940, ch.
686, known as the Investment Advisers Act of 1940, to
reflect the probable intent of Congress.

AMENDMENTS

2010—Subsec. (a)(11)(G), (H). Pub. L. 111-203, §409(a),
added subpar. (G) and redesignated former subpar. (G)
as (H).

Subsec. (a)(21). Pub. L. 111-203, §986(d), struck out
‘“‘Public Utility Holding Company Act of 1935’,” after
‘“‘Securities Exchange Act of 1934°,”’.

Subsec. (a)(29). Pub. L. 111-203, §770, added par. (29)
relating to certain terms having the same meanings as
in section la of title 7.

Pub. L. 111203, §402(a), added par. (29) defining the
term ‘“‘private fund”.

Subsec. (a)(30). Pub. L. 111-203, §402(a), added par. (30).

2006—Subsec. (a)(2)(A). Pub. L. 109-351, §401(b)(1)(A),
inserted ‘‘or a Federal savings association, as defined in
section 1462(5) of title 12 after ‘‘a banking institution
organized under the laws of the United States’.

Subsec. (a)(2)(C). Pub. L. 109-351, §401(b)(1)(B), in-
serted ‘‘, savings association, as defined in section
1462(4) of title 12, after ‘‘other banking institution”
and ‘‘or savings associations’ after ‘‘having supervision
over banks”.

Subsec. (a)(11)(F), (G). Pub. L. 109-291, §4(b)(3)(B),
added subpar. (F) and redesignated former subpar. (F)
as (G).

Subsec. (a)(28). Pub. L. 109-291, §4(b)(3)(A), added par.
(28).

2000—Subsec. (a)(18). Pub. L. 106-554, §1(a)(b) [title II,
§209(a)(2)], inserted ‘‘security future,” after ‘‘treasury
stock,”.

Subsec. (a)(27). Pub. L. 106-554, §1(a)(5) [title II,
§209(a)(4)], added par. (27).

1999—Subsec. (a)(3). Pub. L. 106-102, §218, amended
par. (3) generally. Prior to amendment, par. (3) read as
follows: ‘‘‘Broker’ means any person engaged in the
business of effecting transactions in securities for the
account of others, but does not include a bank.”

Subsec. (a)(7). Pub. L. 106-102, §219, amended par. (7)
generally. Prior to amendment, par. (7) read as follows:
‘“‘Dealer’ means any person regularly engaged in the
business of buying and selling securities for his own ac-
count, through a broker or otherwise, but does not in-
clude a bank, insurance company, or investment com-
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pany, or any person insofar as he is engaged in invest-
ing, reinvesting or trading in securities, or in owning
or holding securities, for his own account, either indi-
vidually or in some fiduciary capacity, but not as a
part of a regular business.”

Subsec. (a)(11)(A). Pub. L. 106-102, §217(a), substituted
“investment company, except that the term ‘invest-
ment adviser’ includes any bank or bank holding com-
pany to the extent that such bank or bank holding
company serves or acts as an investment adviser to a
registered investment company, but if, in the case of a
bank, such services or actions are performed through a
separately identifiable department or division, the de-
partment or division, and not the bank itself, shall be
deemed to be the investment adviser” for ‘‘investment
company’’.

Subsec. (a)(26). Pub. L. 106-102, §217(b), added par. (26).

Subsec. (¢). Pub. L. 106-102, §224, added subsec. (c).

1996—Subsec. (a). Pub. L. 104-290, §303(c)(1), sub-
stituted ‘‘requires, the following definitions shall
apply:”’ for ‘‘requires—’’ in introductory provisions.

Subsec. (a)(25). Pub. L. 104-290, §303(c)(2), added par.
(25).

1990—Subsec. (a)(23), (24). Pub. L. 101-550 added pars.
(23) and (24).

1987—Subsec. (a)(19). Pub. L. 100-181 struck out ref-
erence to Canal Zone.

1982—Subsec. (a)(18). Pub. L. 97-303 inserted ‘‘any put,
call, straddle, option, or privilege on any security (in-
cluding a certificate of deposit) or on any group or
index of securities (including any interest therein or
based on the value thereof), or any put, call, straddle,
option, or privilege entered into on a national securi-
ties exchange relating to foreign currency,” after
“mineral rights,”’.

1980—Subsec. (a)(22). Pub. L. 96-477 added par. (22).

1978—Subsec. (a)(5). Pub. L. 95-598 substituted ‘‘a case
under title 11’ for ‘‘bankruptcy’’.

1970—Subsec. (a)(2). Pub. L. 91-547, §23(1), substituted
‘“under the authority of the Comptroller of the Cur-
rency’’ for ‘‘under section 248(k) of Title 12”.

Subsec. (a)(17) to (21). Pub. L. 91-547, §23(2), added par.
(17) and redesignated former pars. (17) to (20) as (18) to
(21), respectively.

1966—Subsec. (a)(11)(A). Pub. L. 89-485 substituted
“bank holding company as defined in the Bank Holding
Company Act of 1956’ for ‘‘holding company affiliate,
as defined in the Banking Act of 1933"".

1960—Subsec. (a)(12). Pub. L. 86-750, §1(a), substituted
definition of ‘‘control’” as ‘‘the power to exercise a con-
trolling influence over the management or policies of a
company, unless such power is solely the result of an
official position with such company’ for its prior defi-
nition which was the same as in the Investment Com-
pany Act of 1940.

Subsec. (a)(18). Pub. L. 86-750, §1(b), struck out ref-
erence to Philippine Islands, which change was pre-
viously executed in the codification of this section pur-
suant to Proc. No. 2695 that granted independence to
the Philippine Islands.

Pub. L. 86-624 struck out reference to Hawaii.

1959—Subsec. (a)(18). Pub. L. 86-70 struck out ref-
erence to Alaska.

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by section 986(d) of Pub. L. 111-203 effec-
tive 1 day after July 21, 2010, except as otherwise pro-
vided, see section 4 of Pub. L. 111-203, set out as an Ef-
fective Date note under section 5301 of Title 12, Banks
and Banking.

Pub. L. 111-203, title IV, §419, July 21, 2010, 124 Stat.
1580, provided that: ‘‘Except as otherwise provided in
this title [enacting sections 80b-18b and 80b-18c of this
title, amending this section and sections 80b-3, 80b-3a,
80b—4, 80b-5, 80b-10, and 80b-11 of this title, and enacting
provisions set out as notes under this section and sec-
tions 77b and 80b-20 of this title], this title and the
amendments made by this title shall become effective
1 year after the date of enactment of this Act [July 21,
2010], except that any investment adviser may, at the
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discretion of the investment adviser, register with the
Commission under the Investment Advisers Act of 1940
[15 U.S.C. 80b-1 et seq.] during that 1-year period, sub-
ject to the rules of the Commission.”’

[For definitions of ‘“‘investment adviser’” and ‘‘Com-
mission” as used in section 419 of Pub. L. 111-203, set
out above, see section 402(b) of Pub. L. 111-203, set out
below, and section 5301 of Title 12, Banks and Banking,
respectively.]

Amendment by section 770 of Pub. L. 111-203 effective
on the later of 360 days after July 21, 2010, or, to the ex-
tent a provision of subtitle B (§§761-774) of title VII of
Pub. L. 111-203 requires a rulemaking, not less than 60
days after publication of the final rule or regulation
implementing such provision of subtitle B, see section
774 of Pub. L. 111-203, set out as a note under section
77b of this title.

EFFECTIVE DATE OF 1999 AMENDMENT

Amendment by Pub. L. 106-102 effective 18 months
after Nov. 12, 1999, see section 225 of Pub. L. 106-102, set
out as a note under section 77c of this title.

EFFECTIVE DATE OF 1996 AMENDMENT

Section 308(a) of title III of Pub. L. 104-290, as amend-
ed by Pub. L. 105-8, §1, Mar. 31, 1997, 111 Stat. 15, pro-
vided that: ‘““This title [enacting section 80b-3a of this
title, amending this section, sections 80b-3 and 80b-18a
of this title, and section 1002 of Title 29, Labor, and en-
acting provisions set out as notes under sections
80b-3a, 80b-10, and 80b-20 of this title and section 1002
of Title 29] and the amendments made by this title
shall take effect 270 days after the date of enactment of
this Act [Oct. 11, 1996].”

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-598 effective Oct. 1, 1979,
see section 402(a) of Pub. L. 95-598, set out as an Effec-
tive Date note preceding section 101 of Title 11, Bank-
ruptey.

EFFECTIVE DATE OF 1970 AMENDMENT

Amendment by Pub. L. 91-547 effective Dec. 14, 1970,
see section 30 of Pub. L. 91-547, set out as a note under
section 80a-52 of this title.

REGULATIONS; CONSTRUCTION

Pub. L. 111-203, title IV, §409(b), (c), July 21, 2010, 124
Stat. 1575, provided that:

“(b) RULEMAKING.—The rules, regulations, or orders
issued by the Commission pursuant to section
202(a)(11)(G) of the Investment Advisers Act of 1940 [15
U.S.C. 80b-2(a)(11)(G)], as added by this section, regard-
ing the definition of the term ‘family office’ shall pro-
vide for an exemption that—

‘(1) is consistent with the previous exemptive pol-
icy of the Commission, as reflected in exemptive or-
ders for family offices in effect on the date of enact-
ment of this Act [July 21, 2010], and the grandfather-
ing provisions in paragraph (3);

‘“(2) recognizes the range of organizational, man-
agement, and employment structures and arrange-
ments employed by family offices; and

‘“(3) does not exclude any person who was not reg-
istered or required to be registered under the Invest-
ment Advisers Act of 1940 [15 U.S.C. 80b-1 et seq.] on
January 1, 2010 from the definition of the term ‘fam-
ily office’, solely because such person provides invest-
ment advice to, and was engaged before January 1,
2010 in providing investment advice to—

“(A) natural persons who, at the time of their ap-
plicable investment, are officers, directors, or em-
ployees of the family office who—

‘(i) have invested with the family office before

January 1, 2010; and

‘‘(ii) are accredited investors, as defined in Reg-
ulation D of the Commission (or any successor

thereto) under the Securities Act of 1933 [156

U.S.C. 7T7a et seq.], or, as the Commission may
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prescribe by rule, the successors-in-interest
thereto;

‘(B) any company owned exclusively and con-
trolled by members of the family of the family of-
fice, or as the Commission may prescribe by rule;

‘(C) any investment adviser registered under the
Investment Adviser[s] Act of 1940 [15 U.S.C. 80b-1 et
seq.] that provides investment advice to the family
office and who identifies investment opportunities
to the family office, and invests in such trans-
actions on substantially the same terms as the fam-
ily office invests, but does not invest in other funds
advised by the family office, and whose assets as to
which the family office directly or indirectly pro-
vides investment advice represent, in the aggre-
gate, not more than 5 percent of the value of the
total assets as to which the family office provides
investment advice.

“(c) ANTIFRAUD AUTHORITY.—A family office that
would not be a family office, but for subsection (b)(3),
shall be deemed to be an investment adviser for the
purposes of paragraphs (1), (2) and (4) of section 206 of
the Investment Advisers Act of 1940 [15 U.S.C. 80b-6].”

[For definitions of ‘‘Commission” and ‘‘investment
adviser’ as used in section 409(b), (c) of Pub. L. 111-203,
set out above, see section 5301 of Title 12, Banks and
Banking, and section 402(b) of Pub. L. 111-203, set out
below, respectively.]

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

DEFINITIONS

Pub. L. 111-203, title IV, §402(b), July 21, 2010, 124
Stat. 1570, provided that: ‘‘As used in this title [enact-
ing sections 80b-18b and 80b-18c of this title, amending
this section and sections 80b-3, 80b-3a, 80b-4, 80b-5,
80b-10, and 80b-11 of this title, and enacting provisions
set out as notes under this section and sections 77b and
80b-20 of this title], the terms ‘investment adviser’ and
‘private fund’ have the same meanings as in section 202
of the Investment Advisers Act of 1940 [15 U.S.C. 80b-21,
as amended by this title.”

§ 80b-3. Registration of investment advisers
(a) Necessity of registration

Except as provided in subsection (b) of this
section and section 80b-3a of this title, it shall
be unlawful for any investment adviser, unless
registered under this section, to make use of the
mails or any means or instrumentality of inter-
state commerce in connection with his or its
business as an investment adviser.

(b) Investment advisers who need not be reg-
istered

The provisions of subsection (a) of this section
shall not apply to—

(1) any investment adviser, other than an in-
vestment adviser who acts as an investment
adviser to any private fund, all of whose cli-
ents are residents of the State within which
such investment adviser maintains his or its
principal office and place of business, and who
does not furnish advice or issue analyses or re-
ports with respect to securities listed or ad-
mitted to unlisted trading privileges on any
national securities exchange;

(2) any investment adviser whose only cli-
ents are insurance companies;

(3) any investment adviser that is a foreign
private adviser;
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(4) any investment adviser that is a chari-
table organization, as defined in section
3(¢)(10)(D) of the Investment Company Act of
1940 [15 U.S.C. 80a-3(c)(10)(D)], or is a trustee,
director, officer, employee, or volunteer of
such a charitable organization acting within
the scope of such person’s employment or du-
ties with such organization, whose advice,
analyses, or reports are provided only to one
or more of the following:

(A) any such charitable organization;

(B) a fund that is excluded from the defini-
tion of an investment company under sec-
tion 3(c)(10)(B) of the Investment Company
Act of 1940 [15 U.S.C. 80a-3(c)(10)(B)]; or

(C) a trust or other donative instrument
described in section 3(c)(10)(B) of the Invest-
ment Company Act of 1940 [15 TU.S.C.
80a-3(c)(10)(B)], or the trustees, administra-
tors, settlors (or potential settlors), or bene-
ficiaries of any such trust or other instru-
ment;

(5) any plan described in section 414(e) of
title 26, any person or entity eligible to estab-
lish and maintain such a plan under title 26, or
any trustee, director, officer, or employee of
or volunteer for any such plan or person, if
such person or entity, acting in such capacity,
provides investment advice exclusively to, or
with respect to, any plan, person, or entity or
any company, account, or fund that is ex-
cluded from the definition of an investment
company under section 3(c)(14) of the Invest-
ment Company Act of 1940 [156 TU.S.C.
80a-3(c)(14)];

(6)(A) any investment adviser that is reg-
istered with the Commodity Futures Trading
Commission as a commodity trading advisor
whose business does not consist primarily of
acting as an investment adviser, as defined in
section 80b-2(a)(11) of this title, and that does
not act as an investment adviser to—

(i) an investment company registered
under subchapter I of this chapter; or

(ii) a company which has elected to be a
business development company pursuant to
section 80a-53 of this title and has not with-
drawn its election; or

(B) any investment adviser that is registered
with the Commodity Futures Trading Com-
mission as a commodity trading advisor and
advises a private fund, provided that, if after
July 21, 2010, the business of the advisor
should become predominately the provision of
securities-related advice, then such adviser
shall register with the Commission.!

(7) any investment adviser, other than any
entity that has elected to be regulated or is
regulated as a business development company
pursuant to section 54 of the Investment Com-
pany Act of 1940 [15 U.S.C. 80a-53], who solely
advises—

(A) small business investment companies
that are licensees under the Small Business
Investment Act of 1958 [15 U.S.C. 661 et seq.];

(B) entities that have received from the
Small Business Administration notice to
proceed to qualify for a license as a small

180 in original. The period probably should be *‘; or’.
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business investment company under the
Small Business Investment Act of 1958,
which notice or license has not been re-
voked; or
(C) applicants that are affiliated with 1 or

more licensed small business investment
companies described in subparagraph (A) and
that have applied for another license under
the Small Business Investment Act of 1958,
which application remains pending.

(¢) Procedure for registration; filing of applica-
tion; effective date of registration; amend-
ment of registration

(1) An investment adviser, or any person who
presently contemplates becoming an investment
adviser, may be registered by filing with the
Commission an application for registration in
such form and containing such of the following
information and documents as the Commission,
by rule, may prescribe as necessary or appro-
priate in the public interest or for the protec-
tion of investors:

(A) the name and form of organization under
which the investment adviser engages or in-
tends to engage in business; the name of the
State or other sovereign power under which
such investment adviser is organized; the loca-
tion of his or its principal office, principal
place of business, and branch offices, if any;
the names and addresses of his or its partners,
officers, directors, and persons performing
similar functions or, if such an investment ad-
viser be an individual, of such individual; and
the number of his or its employees;

(B) the education, the business affiliations
for the past ten years, and the present busi-
ness affiliations of such investment adviser
and of his or its partners, officers, directors,
and persons performing similar functions and
of any controlling person thereof;

(C) the nature of the business of such invest-
ment adviser, including the manner of giving
advice and rendering analyses or reports;

(D) a balance sheet certified by an independ-
ent public accountant and other financial
statements (which shall, as the Commission
specifies, be certified);

(E) the nature and scope of the authority of
such investment adviser with respect to cli-
ents’ funds and accounts;

(F') the basis or bases upon which such in-
vestment adviser is compensated;

(&) whether such investment adviser, or any
person associated with such investment ad-
viser, is subject to any disqualification which
would be a basis for denial, suspension, or rev-
ocation of registration of such investment ad-
viser under the provisions of subsection (e) of
this section; and

(H) a statement as to whether the principal
business of such investment adviser consists
or is to consist of acting as investment adviser
and a statement as to whether a substantial
part of the business of such investment ad-
viser, consists or is to consist of rendering in-
vestment supervisory services.

(2) Within forty-five days of the date of the fil-
ing of such application (or within such longer
period as to which the applicant consents) the
Commission shall—
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(A) by order grant such registration; or

(B) institute proceedings to determine
whether registration should be denied. Such
proceedings shall include notice of the grounds
for denial under consideration and oppor-
tunity for hearing and shall be concluded
within one hundred twenty days of the date of
the filing of the application for registration.
At the conclusion of such proceedings the
Commission, by order, shall grant or deny
such registration. The Commission may ex-
tend the time for conclusion of such proceed-
ings for up to ninety days if it finds good cause
for such extension and publishes its reasons
for so finding or for such longer period as to
which the applicant consents.

The Commission shall grant such registration if
the Commission finds that the requirements of
this section are satisfied and that the applicant
is not prohibited from registering as an invest-
ment adviser under section 80b-3a of this title.
The Commission shall deny such registration if
it does not make such a finding or if it finds
that if the applicant were so registered, its reg-
istration would be subject to suspension or rev-
ocation under subsection (e) of this section.

(d) Other acts prohibited by subchapter

Any provision of this subchapter (other than
subsection (a) of this section) which prohibits
any act, practice, or course of business if the
mails or any means or instrumentality of inter-
state commerce are used in connection there-
with shall also prohibit any such act, practice,
or course of business by any investment adviser
registered pursuant to this section or any person
acting on behalf of such an investment adviser,
irrespective of any use of the mails or any
means or instrumentality of interstate com-
merce in connection therewith.

(e) Censure, denial, or suspension of registration;
notice and hearing

The Commission, by order, shall censure, place
limitations on the activities, functions, or oper-
ations of, suspend for a period not exceeding
twelve months, or revoke the registration of any
investment adviser if it finds, on the record
after notice and opportunity for hearing, that
such censure, placing of limitations, suspension,
or revocation is in the public interest and that
such investment adviser, or any person associ-
ated with such investment adviser, whether
prior to or subsequent to becoming so associ-
ated—

(1) has willfully made or caused to be made
in any application for registration or report
required to be filed with the Commission
under this subchapter, or in any proceeding
before the Commission with respect to reg-
istration, any statement which was at the
time and in the light of the circumstances
under which it was made false or misleading
with respect to any material fact, or has omit-
ted to state in any such application or report
any material fact which is required to be stat-
ed therein.

(2) has been convicted within ten years pre-
ceding the filing of any application for reg-
istration or at any time thereafter of any fel-
ony or misdemeanor or of a substantially
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equivalent crime by a foreign court of com-
petent jurisdiction which the Commission
finds—

(A) involves the purchase or sale of any se-
curity, the taking of a false oath, the mak-
ing of a false report, bribery, perjury, bur-
glary, any substantially equivalent activity
however denominated by the laws of the rel-
evant foreign government, or conspiracy to
commit any such offense;

(B) arises out of the conduct of the busi-
ness of a broker, dealer, municipal securities
dealer, investment adviser, bank, insurance
company, government securities broker,
government securities dealer, fiduciary,
transfer agent, credit rating agency, foreign
person performing a function substantially
equivalent to any of the above, or entity or
person required to be registered under the
Commodity Exchange Act [7 U.S.C. 1 et seq.]
or any substantially equivalent statute or
regulation;

(C) involves the larceny, theft, robbery, ex-
tortion, forgery, counterfeiting, fraudulent
concealment, embezzlement, fraudulent con-
version, or misappropriation of funds or se-
curities or substantially equivalent activity
however denominated by the laws of the rel-
evant foreign government; or

(D) involves the violation of section 152,
1341, 1342, or 1343 or chapter 25 or 47 of title
18, or a violation of2 substantially equiva-
lent foreign statute.

(3) has been convicted during the 10-year pe-
riod preceding the date of filing of any appli-
cation for registration, or at any time there-
after, of—

(A) any crime that is punishable by im-
prisonment for 1 or more years, and that is
not described in paragraph (2); or

(B) a substantially equivalent crime by a
foreign court of competent jurisdiction.

(4) is permanently or temporarily enjoined
by order, judgment, or decree of any court of
competent jurisdiction, including any foreign
court of competent jurisdiction, from acting
as an investment adviser, underwriter, broker,
dealer, municipal securities dealer, govern-
ment securities broker, government securities
dealer, transfer agent, credit rating agency,
foreign person performing a function substan-
tially equivalent to any of the above, or entity
or person required to be registered under the
Commodity Exchange Act [7 U.S.C. 1 et seq.]
or any substantially equivalent statute or reg-
ulation, or as an affiliated person or employee
of any investment company, bank, insurance
company, foreign entity substantially equiva-
lent to any of the above, or entity or person
required to be registered under the Commod-
ity Exchange Act or any substantially equiva-
lent statute or regulation, or from engaging in
or continuing any conduct or practice in con-
nection with any such activity, or in connec-
tion with the purchase or sale of any security.

(5) has willfully violated any provision of the
Securities Act of 1933 [16 U.S.C. T7a et seq.],
the Securities Exchange Act of 1934 [15 U.S.C.

280 in original. Probably should be “of a’’.
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78a et seq.], the Investment Company Act of
1940 [15 U.S.C. 80a-1 et seq.], this subchapter,
the Commodity Exchange Act [7 U.S.C. 1 et
seq.], or the rules or regulations under any
such statutes or any rule of the Municipal Se-
curities Rulemaking Board, or is unable to
comply with any such provision.

(6) has willfully aided, abetted, counseled,
commanded, induced, or procured the viola-
tion by any other person of any provision of
the Securities Act of 1933 [16 U.S.C. T7a et
seq.], the Securities Exchange Act of 1934 [15
U.S.C. 78a et seq.], the Investment Company
Act of 1940 [15 U.S.C. 80a-1 et seq.], this sub-
chapter, the Commodity Exchange Act [7
U.S.C. 1 et seq.], the rules or regulations under
any of such statutes, or the rules of the Mu-
nicipal Securities Rulemaking Board, or has
failed reasonably to supervise, with a view to
preventing violations of the provisions of such
statutes, rules and regulations, another person
who commits such a violation, if such other
person is subject to his supervision. For the
purposes of this paragraph no person shall be
deemed to have failed reasonably to supervise
any person, if—

(A) there have been established proce-
dures, and a system for applying such proce-
dures, which would reasonably be expected
to prevent and detect, insofar as practicable,
any such violation by such other person, and

(B) such person has reasonably discharged
the duties and obligations incumbent upon
him by reason of such procedures and system
without reasonable cause to believe that
such procedures and system were not being
complied with.

(7) is subject to any order of the Commission
barring or suspending the right of the person
to be associated with an investment adviser;

(8) has been found by a foreign financial reg-
ulatory authority to have—

(A) made or caused to be made in any ap-
plication for registration or report required
to be filed with a foreign securities author-
ity, or in any proceeding before a foreign se-
curities authority with respect to registra-
tion, any statement that was at the time
and in light of the circumstances under
which it was made false or misleading with
respect to any material fact, or has omitted
to state in any application or report to a for-
eign securities authority any material fact
that is required to be stated therein;

(B) violated any foreign statute or regula-
tion regarding transactions in securities or
contracts of sale of a commodity for future
delivery traded on or subject to the rules of
a contract market or any board of trade; or

(C) aided, abetted, counseled, commanded,
induced, or procured the violation by any
other person of any foreign statute or regu-
lation regarding transactions in securities
or contracts of sale of a commodity for fu-
ture delivery traded on or subject to the
rules of a contract market or any board of
trade, or has been found, by the foreign
finanical3 regulatory authority, to have
failed reasonably to supervise, with a view

380 in original. Probably should be ‘‘financial”.



§80b-3

to preventing violations of statutory provi-
sions, and rules and regulations promulgated
thereunder, another person who commits
such a violation, if such other person is sub-
ject to his supervision; or

(9) is subject to any final order of a State se-
curities commission (or any agency or officer
performing like functions), State authority
that supervises or examines banks, savings as-
sociations, or credit unions, State insurance
commission (or any agency or office perform-
ing like functions), an appropriate Federal
banking agency (as defined in section 3 of the
Federal Deposit Insurance Act (12 TU.S.C.
1813(q))), or the National Credit Union Admin-
istration, that—

(A) bars such person from association with
an entity regulated by such commission, au-
thority, agency, or officer, or from engaging
in the business of securities, insurance,
banking, savings association activities, or
credit union activities; or

(B) constitutes a final order based on vio-
lations of any laws or regulations that pro-
hibit fraudulent, manipulative, or deceptive
conduct.

(f) Bar or suspension from association with in-
vestment adviser; notice and hearing

The Commission, by order, shall censure or
place limitations on the activities of any person
associated, seeking to become associated, or, at
the time of the alleged misconduct, associated
or seeking to become associated with an invest-
ment adviser, or suspend for a period not exceed-
ing 12 months or bar any such person from being
associated with an investment adviser, broker,
dealer, municipal securities dealer, municipal
advisor, transfer agent, or nationally recognized
statistical rating organization, if the Commis-
sion finds, on the record after notice and oppor-
tunity for hearing, that such censure, placing of
limitations, suspension, or bar is in the public
interest and that such person has committed or
omitted any act or omission enumerated in
paragraph (1), (5), (6), (8), or (9) of subsection (e)
of this section or has been convicted of any of-
fense specified in paragraph (2) or (3) of sub-
section (e) of this section within ten years of the
commencement of the proceedings under this
subsection, or is enjoined from any action, con-
duct, or practice specified in paragraph (4) of
subsection (e) of this section. It shall be unlaw-
ful for any person as to whom such an order sus-
pending or barring him from being associated
with an investment adviser is in effect willfully
to become, or to be, associated with an invest-
ment adviser without the consent of the Com-
mission, and it shall be unlawful for any invest-
ment adviser to permit such a person to become,
or remain, a person associated with him without
the consent of the Commission, if such invest-
ment adviser knew, or in the exercise of reason-
able care, should have known, of such order.

(g) Registration of successor to business of in-
vestment adviser

Any successor to the business of an invest-
ment adviser registered under this section shall
be deemed likewise registered hereunder, if
within thirty days from its succession to such
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business it shall file an application for registra-
tion under this section, unless and until the
Commission, pursuant to subsection (c¢) or sub-
section (e) of this section, shall deny registra-
tion to or revoke or suspend the registration of
such successor.

(h) Withdrawal of registration

Any person registered under this section may,
upon such terms and conditions as the Commis-
sion finds necessary in the public interest or for
the protection of investors, withdraw from reg-
istration by filing a written notice of with-
drawal with the Commission. If the Commission
finds that any person registered under this sec-
tion, or who has pending an application for reg-
istration filed under this section, is no longer in
existence, is not engaged in business as an in-
vestment adviser, or is prohibited from register-
ing as an investment adviser under section
80b-3a of this title, the Commission shall by
order cancel the registration of such person.

(i) Money penalties in administrative proceed-
ings
(1) Authority of Commission
(A) In general

In any proceeding instituted pursuant to
subsection (e) or (f) of this section against
any person, the Commission may impose a
civil penalty if it finds, on the record after
notice and opportunity for hearing, that
such penalty is in the public interest and
that such person—

(i) has willfully violated any provision of
the Securities Act of 1933 [15 U.S.C. T7a et
seq.], the Securities Exchange Act of 1934
[16 U.S.C. 78a et seq.], subchapter I of this
chapter, or this subchapter, or the rules or
regulations thereunder;

(ii) has willfully aided, abetted, coun-
seled, commanded, induced, or procured
such a violation by any other person;

(iii) has willfully made or caused to be
made in any application for registration or
report required to be filed with the Com-
mission under this subchapter, or in any
proceeding before the Commission with re-
spect to registration, any statement which
was, at the time and in the light of the cir-
cumstances under which it was made, false
or misleading with respect to any material
fact, or has omitted to state in any such
application or report any material fact
which was required to be stated therein; or

(iv) has failed reasonably to supervise,
within the meaning of subsection (e)(6) of
this section, with a view to preventing vio-
lations of the provisions of this subchapter
and the rules and regulations thereunder,
another person who commits such a viola-
tion, if such other person is subject to his
supervision; 4

(B) Cease-and-desist proceedings

In any proceeding instituted pursuant to
subsection (k) against any person, the Com-
mission may impose a civil penalty if the
Commission finds, on the record, after no-
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tice and opportunity for hearing, that such
person—

(i) is violating or has violated any provi-
sion of this subchapter, or any rule or reg-
ulation issued under this subchapter; or

(ii) is or was a cause of the violation of
any provision of this subchapter, or any
rule or regulation issued under this sub-
chapter.

(2) Maximum amount of penalty
(A) First tier

The maximum amount of penalty for each
act or omission described in paragraph (1)
shall be $5,000 for a natural person or $50,000
for any other person.

(B) Second tier

Notwithstanding subparagraph (A), the
maximum amount of penalty for each such
act or omission shall be $50,000 for a natural
person or $250,000 for any other person if the
act or omission described in paragraph (1)
involved fraud, deceit, manipulation, or de-
liberate or reckless disregard of a regulatory
requirement.

(C) Third tier

Notwithstanding subparagraphs (A) and
(B), the maximum amount of penalty for
each such act or omission shall be $100,000
for a natural person or $500,000 for any other
person if—

(i) the act or omission described in para-
graph (1) involved fraud, deceit, manipula-
tion, or deliberate or reckless disregard of
a regulatory requirement; and

(ii) such act or omission directly or indi-
rectly resulted in substantial losses or cre-
ated a significant risk of substantial losses
to other persons or resulted in substantial
pecuniary gain to the person who commit-
ted the act or omission.

(3) Determination of public interest

In considering under this section whether a
penalty is in the public interest, the Commis-
sion may consider—

(A) whether the act or omission for which
such penalty is assessed involved fraud, de-
ceit, manipulation, or deliberate or reckless
disregard of a regulatory requirement;

(B) the harm to other persons resulting ei-
ther directly or indirectly from such act or
omission;

(C) the extent to which any person was un-
justly enriched, taking into account any res-
titution made to persons injured by such be-
havior;

(D) whether such person previously has
been found by the Commission, another ap-
propriate regulatory agency, or a self-regu-
latory organization to have violated the
Federal securities laws, State securities
laws, or the rules of a self-regulatory organi-
zation, has been enjoined by a court of com-
petent jurisdiction from violations of such
laws or rules, or has been convicted by a
court of competent jurisdiction of violations
of such laws or of any felony or mis-
demeanor described in subsection (e)(2) of
this section;
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(E) the need to deter such person and other
persons from committing such acts or omis-
sions; and

(F') such other matters as justice may re-
quire.

(4) Evidence concerning ability to pay

In any proceeding in which the Commission
may impose a penalty under this section, a re-
spondent may present evidence of the respond-
ent’s ability to pay such penalty. The Com-
mission may, in its discretion, consider such
evidence in determining whether such penalty
is in the public interest. Such evidence may
relate to the extent of such person’s ability to
continue in business and the collectability of
a penalty, taking into account any other
claims of the United States or third parties
upon such person’s assets and the amount of
such person’s assets.

(j) Authority to enter order requiring accounting
and disgorgement

In any proceeding in which the Commission
may impose a penalty under this section, the
Commission may enter an order requiring ac-
counting and disgorgement, including reason-
able interest. The Commission is authorized to
adopt rules, regulations, and orders concerning
payments to investors, rates of interest, periods
of accrual, and such other matters as it deems
appropriate to implement this subsection.

(k) Cease-and-desist proceedings

(1) Authority of Commission

If the Commission finds, after notice and op-
portunity for hearing, that any person is vio-
lating, has violated, or is about to violate any
provision of this subchapter, or any rule or
regulation thereunder, the Commission may
publish its findings and enter an order requir-
ing such person, and any other person that is,
was, or would be a cause of the violation, due
to an act or omission the person knew or
should have known would contribute to such
violation, to cease and desist from committing
or causing such violation and any future viola-
tion of the same provision, rule, or regulation.
Such order may, in addition to requiring a
person to cease and desist from committing or
causing a violation, require such person to
comply, or to take steps to effect compliance,
with such provision, rule, or regulation, upon
such terms and conditions and within such
time as the Commission may specify in such
order. Any such order may, as the Commission
deems appropriate, require future compliance
or steps to effect future compliance, either
permanently or for such period of time as the
Commission may specify, with such provision,
rule, or regulation with respect to any secu-
rity, any issuer, or any other person.

(2) Hearing

The notice instituting proceedings pursuant
to paragraph (1) shall fix a hearing date not
earlier than 30 days nor later than 60 days
after service of the notice unless an earlier or
a later date is set by the Commission with the
consent of any respondent so served.
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(3) Temporary order
(A) In general

Whenever the Commaission determines that
the alleged violation or threatened violation
specified in the notice instituting proceed-
ings pursuant to paragraph (1), or the con-
tinuation thereof, is likely to result in sig-
nificant dissipation or conversion of assets,
significant harm to investors, or substantial
harm to the public interest, including, but
not limited to, losses to the Securities In-
vestor Protection Corporation, prior to the
completion of the proceedings, the Commis-
sion may enter a temporary order requiring
the respondent to cease and desist from the
violation or threatened violation and to
take such action to prevent the violation or
threatened violation and to prevent dissipa-
tion or conversion of assets, significant
harm to investors, or substantial harm to
the public interest as the Commission deems
appropriate pending completion of such pro-
ceedings. Such an order shall be entered
only after notice and opportunity for a hear-
ing, unless the Commission, notwithstanding
section 80b-11(c) of this title, determines
that notice and hearing prior to entry would
be impracticable or contrary to the public
interest. A temporary order shall become ef-
fective upon service upon the respondent
and, unless set aside, limited, or suspended
by the Commission or a court of competent
jurisdiction, shall remain effective and en-
forceable pending the completion of the pro-
ceedings.

(B) Applicability

This paragraph shall apply only to a re-
spondent that acts, or, at the time of the al-
leged misconduct acted, as a broker, dealer,
investment adviser, investment company,
municipal securities dealer, government se-
curities broker, government securities deal-
er, or transfer agent, or is, or was at the
time of the alleged misconduct, an associ-
ated person of, or a person seeking to be-
come associated with, any of the foregoing.

(4) Review of temporary orders
(A) Commission review

At any time after the respondent has been
served with a temporary -cease-and-desist
order pursuant to paragraph (3), the respond-
ent may apply to the Commission to have
the order set aside, limited, or suspended. If
the respondent has been served with a tem-
porary cease-and-desist order entered with-
out a prior Commission hearing, the re-
spondent may, within 10 days after the date
on which the order was served, request a
hearing on such application and the Com-
mission shall hold a hearing and render a de-
cision on such application at the earliest
possible time.

(B) Judicial review

Within—

(i) 10 days after the date the respondent
was served with a temporary cease-and-de-
sist order entered with a prior Commission
hearing, or
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(ii) 10 days after the Commission renders
a decision on an application and hearing
under subparagraph (A), with respect to
any temporary cease-and-desist order en-
tered without a prior Commaission hearing,

the respondent may apply to the United
States district court for the district in
which the respondent resides or has its prin-
cipal office or place of business, or for the
District of Columbia, for an order setting
aside, limiting, or suspending the effective-
ness or enforcement of the order, and the
court shall have jurisdiction to enter such
an order. A respondent served with a tem-
porary cease-and-desist order entered with-
out a prior Commission hearing may not
apply to the court except after hearing and
decision by the Commission on the respond-
ent’s application under subparagraph (A) of
this paragraph.

(C) No automatic stay of temporary order

The commencement of proceedings under
subparagraph (B) of this paragraph shall not,
unless specifically ordered by the court, op-
erate as a stay of the Commission’s order.

(D) Exclusive review

Section 80b-13 of this title shall not apply
to a temporary order entered pursuant to
this section.

(5) Authority to enter order requiring account-
ing and disgorgement

In any cease-and-desist proceeding under
paragraph (1), the Commission may enter an
order requiring accounting and disgorgement,
including reasonable interest. The Commis-
sion is authorized to adopt rules, regulations,
and orders concerning payments to investors,
rates of interest, periods of accrual, and such
other matters as it deems appropriate to im-
plement this subsection.

(1) Exemption of venture capital fund advisers

No investment adviser that acts as an invest-
ment adviser solely to 1 or more venture capital
funds shall be subject to the registration re-
quirements of this subchapter with respect to
the provision of investment advice relating to a
venture capital fund. Not later than 1 year after
July 21, 2010, the Commission shall issue final
rules to define the term ‘‘venture capital fund”
for purposes of this subsection. The Commission
shall require such advisers to maintain such
records and provide to the Commission such an-
nual or other reports as the Commission deter-
mines necessary or appropriate in the public in-
terest or for the protection of investors.

(m) Exemption of and reporting by certain pri-
vate fund advisers

(1) In general

The Commission shall provide an exemption
from the registration requirements under this
section to any investment adviser of private
funds, if each of® such investment adviser acts
solely as an adviser to private funds and has

580 in original. The word “‘of’’ probably should not appear.
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assets under management in the United States
of less than $150,000,000.

(2) Reporting

The Commission shall require investment
advisers exempted by reason of this subsection
to maintain such records and provide to the
Commission such annual or other reports as
the Commission determines necessary or ap-
propriate in the public interest or for the pro-
tection of investors.

(n) Registration and examination of mid-sized
private fund advisers

In prescribing regulations to carry out the re-
quirements of this section with respect to in-
vestment advisers acting as investment advisers
to mid-sized private funds, the Commission shall
take into account the size, governance, and in-
vestment strategy of such funds to determine
whether they pose systemic risk, and shall pro-
vide for registration and examination proce-
dures with respect to the investment advisers of
such funds which reflect the level of systemic
risk posed by such funds.

(Aug. 22, 1940, ch. 686, title II, §203, 54 Stat. 850;
Pub. L. 86-750, §§2-5, Sept. 13, 1960, 74 Stat. 885,
886; Pub. L. 91-547, §24, Dec. 14, 1970, 84 Stat.
1430; Pub. L. 94-29, §29(1)-(4), June 4, 1975, 89
Stat. 166-169; Pub. L. 96-477, title II, §202, Oct. 21,
1980, 94 Stat. 2290; Pub. L. 99-571, title I, §102(m),
Oct. 28, 1986, 100 Stat. 3220; Pub. L. 100-181, title
VII, §702, Dec. 4, 1987, 101 Stat. 1263; Pub. L.
101429, title IV, §401, Oct. 15, 1990, 104 Stat. 946;
Pub. L. 101-550, title II, §205(b), (¢c), Nov. 15, 1990,
104 Stat. 2719, 2720; Pub. L. 104-62, §5, Dec. 8,
1995, 109 Stat. 685; Pub. L. 104-290, title III,
§§303(b), (d), 305, title V, §508(d), Oct. 11, 1996, 110
Stat. 3438, 3439, 3448; Pub. L. 105-353, title III,
§301(d)(1), Nov. 3, 1998, 112 Stat. 3237; Pub. L.
106-5564, §1(a)(b) [title II, §209(b)], Dec. 21, 2000,
114 Stat. 2763, 2763A-436; Pub. L. 107-204, title VI,
§604(b), (c)(2), July 30, 2002, 116 Stat. 796; Pub. L.
109-291, §4(0)(3)(C), Sept. 29, 2006, 120 Stat. 1337,
Pub. L. 111-203, title IV, §§403, 407, 408, title IX,
§§925(b), 929P(a)(4), 985(e)(1), July 21, 2010, 124
Stat. 1571, 1574, 1575, 1851, 1864, 1935.)

REFERENCES IN TEXT

The Small Business Investment Act of 1958, referred
to in subsec. (b)(7), is Pub. L. 85-699, Aug. 21, 1958, 72
Stat. 689, which is classified principally to chapter 14B
(§661 et seq.) of this title. For complete classification of
this Act to the Code, see Short Title note set out under
section 661 of this title and Tables.

The Commodity Exchange Act, referred to in subsec.
()(2)(B), (H—(6), is act Sept. 21, 1922, ch. 369, 42 Stat. 998,
which is classified generally to chapter 1 (§1 et seq.) of
Title 7, Agriculture. For complete classification of this
Act to the Code, see section 1 of Title 7 and Tables.

The Securities Act of 1933, referred to in subsecs.
(e)(5), (6) and (1)(1)(A)({), is act May 27, 1933, ch. 38, title
I, 48 Stat. 74, which is classified generally to sub-
chapter I (§77a et seq.) of chapter 2A of this title. For
complete classification of this Act to the Code, see sec-
tion 77a of this title and Tables.

The Securities Exchange Act of 1934, referred to in
subsecs. (e)(5), (6) and (1)(1)(A)@{), is act June 6, 1934, ch.
404, 48 Stat. 881, which is classified principally to chap-
ter 2B (§78a et seq.) of this title. For complete classi-
fication of this Act to the Code, see section 78a of this
title and Tables.

The Investment Company Act of 1940, referred to in
subsec. (e)(b), (6), is title I of act Aug. 22, 1940, ch. 686,
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54 Stat. 789, which is classified generally to subchapter
I (§80a-1 et seq.) of this chapter. For complete classi-
fication of this Act to the Code, see section 80a-51 of
this title and Tables.

AMENDMENTS

2010—Subsec. (b)(1). Pub. L. 111-203, §403(1), inserted
‘‘, other than an investment adviser who acts as an in-
vestment adviser to any private fund,” after ‘“‘any in-
vestment adviser’’.

Subsec. (b)(3). Pub. L. 111-203, §403(2), added par. (3)
and struck out former par. (3) which read as follows:
‘“‘any investment adviser who during the course of the
preceding twelve months has had fewer than fifteen cli-
ents and who neither holds himself out generally to the
public as an investment adviser nor acts as an invest-
ment adviser to any investment company registered
under subchapter I of this chapter, or a company which
has elected to be a business development company pur-
suant to section 80a-53 of this title and has not with-
drawn its election. For purposes of determining the
number of clients of an investment adviser under this
paragraph, no shareholder, partner, or beneficial owner
of a business development company, as defined in this
subchapter, shall be deemed to be a client of such in-
vestment adviser unless such person is a client of such
investment adviser separate and apart from his status
as a shareholder, partner, or beneficial owner;”.

Subsec. (b)(5). Pub. L. 111-203, §403(3), struck out ‘‘or”
at end.

Subsec. (b)(6). Pub. L. 111-203, §403(4), designated ex-
isting provisions as subpar. (A), redesignated former
subpars. (A) and (B) as cls. (i) and (ii), respectively, and
added subpar. (B).

Subsec. (b)(7). Pub. L. 111-203, §403(5), added par. (7).

Subsec. (c)(1)(A). Pub. L. 111-203, §985(e)(1)(A), sub-
stituted ‘‘principal office, principal place of business,
and” for ‘‘principal business office and”’.

Subsec. (f). Pub. L. 111-203, §925(b), substituted ‘12
months or bar any such person from being associated
with an investment adviser, broker, dealer, municipal
securities dealer, municipal advisor, transfer agent, or
nationally recognized statistical rating organization,”
for ‘‘twelve months or bar any such person from being
associated with an investment adviser,”’.

Subsec. (i)(1). Pub. L. 111-203, §929P(a)(4), designated
existing provisions as subpar. (A) and inserted heading,
inserted ‘‘that such penalty is in the public interest
and” before ‘‘that such person—’' in introductory pro-
visions, redesignated former subpars. (A) to (D) as cls.
(i) to (iv), respectively, and realigned margins, struck
out concluding provisions which read ‘‘and that such
penalty is in the public interest.”, and added subpar.
(B).

Subsec. (k)(4)(B). Pub. L. 111-203, §985(e)(1)(B), sub-
stituted ‘‘principal office or place of business’” for
‘“‘principal place of business’ in concluding provisions.

Subsec. (1). Pub. L. 111-203, §407, added subsec. (1).

Subsecs. (m), (n). Pub. L. 111-203, §408, added subsecs.
(m) and (n).

2006—Subsec. (e)(2)(B), (4). Pub. L. 109-291 inserted
‘‘credit rating agency,’”’ after ‘‘transfer agent,”.

2002—Subsec. (e)(7). Pub. L. 107-204, §604(b)(1), added
par. (7) and struck out former par. (7) which read as fol-
lows: ‘‘is subject to an order of the Commission entered
pursuant to subsection (f) of this section barring or sus-
pending the right of such person to be associated with
an investment adviser which order is in effect with re-
spect to such person.”’

Subsec. (e)(9). Pub. L. 107-204, §604(b)(2), (3), added
par. (9).

Subsec. (f). Pub. L. 107-204, §604(c)(2), substituted *“(8),
or (9)” for ‘“‘or (8)” and inserted ‘‘or (3)’ after ‘‘para-
graph (2)”.

2000—Subsec. (b)(6). Pub. L. 106-554 added par. (6).

1998—Subsec. (e)(8)(B). Pub. L. 105-353 inserted ‘‘or’’
after semicolon at end.

1996—Subsec. (a). Pub. L. 104-290, §303(d), which di-
rected substitution of ‘‘subsection (b) of this section
and section 80b-3a of this title” for ‘‘subsection (b) of
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this section”, was executed by making the substitution
for ‘“‘subsection (b)” to reflect the probable intent of
Congress.

Subsec. (b)(5). Pub. L. 104-290, §508(d), added par. (5).

Subsec. (¢)(2). Pub. L. 104-290, §303(b)(1), inserted
‘“‘and that the applicant is not prohibited from register-
ing as an investment adviser under section 80b-3a of
this title”’ after ‘‘satisfied’ in closing provisions.

Subsec. (e)(3) to (5). Pub. L. 104-290, §305(a), added
par. (3) and redesignated former pars. (3) and (4) as (4)
and (5), respectively. Former par. (56) redesignated (6).

Subsec. (e)(6). Pub. L. 104-290, §305(b)(1), substituted
‘“‘this paragraph’’ for ‘‘this paragraph (5)”.

Pub. L. 104-290, §305(a)(1), redesignated par. (5) as (6).
Former par. (6) redesignated (7).

Subsec. (e)(7), (8). Pub. L. 104-290, §305(a)(1), redesig-
nated pars. (6) and (7) as (7) and (8), respectively.

Subsec. (f). Pub. L. 104-290, §305(b)(2), substituted
‘“paragraph (1), (5), (6), or (8) of subsection (e) of this
section” for ‘‘paragraph (1), (4), (5), or (7) of subsection
(e) of this section” and ‘‘paragraph (4)”’ for ‘‘paragraph
(3)” and substituted ‘‘subsection (e)” for ‘‘said sub-
section (e)”’ in two places.

Subsec. (h). Pub. L. 104-290, §303(b)(2), substituted
‘“‘existence,” for ‘‘existence or’’ and inserted ‘‘or is pro-
hibited from registering as an investment adviser
under section 80b-3a of this title,” after ‘“‘investment
adviser,”’.

Subsec. (1)(1)(D). Pub. L. 104-290, §305(b)(3), sub-
stituted ‘‘subsection (e)(6) of this section’ for ‘‘sub-
section (e)(b) of this section”.

1995—Subsec. (b)(4). Pub. L. 104-62 added par. (4).

1990—Subsec. (e)(2). Pub. L. 101-550, §205(b)(1), in-
serted ‘‘or of a substantially equivalent crime by a for-
eign court of competent jurisdiction” after ‘‘mis-
demeanor”’.

Subsec. (e)(2)(A). Pub. L. 101-550, §205(b)(2), inserted
“any substantially equivalent activity however de-
nominated by the laws of the relevant foreign govern-
ment,”” after ‘‘burglary,”.

Subsec. (e)(2)(B). Pub. L. 101-550, §205(b)(3), inserted
‘“foreign person performing a function substantially
equivalent to any of the above,’”’ after ‘‘transfer agent,”
and ‘‘or any substantially equivalent statute or regula-
tion”’ after ‘‘Commodity Exchange Act’’.

Subsec. (€)(2)(C). Pub. L. 101-550, §205(b)(4), inserted
‘“‘or substantially equivalent activity however denomi-
nated by the laws of the relevant foreign government’’
after ‘‘securities’.

Subsec. (e)(2)(D). Pub. L. 101-550, §205(b)(5), inserted
, or a violation of substantially equivalent foreign
statute” after ‘‘title 18”.

Subsec. (e)(3). Pub. L. 101-550, §205(b)(3), (6), inserted
“foreign person performing a function substantially
equivalent to any of the above,” after ‘‘transfer
agent,”, ‘‘or any substantially equivalent statute or
regulation” after ‘‘Commodity Exchange Act’” wher-
ever appearing, ¢, including any foreign court of com-
petent jurisdiction’, and ‘‘foreign entity substantially
equivalent to any of the above,” after ‘‘insurance com-
pany,”’.

Subsec. (e)(5). Pub. L. 101-550, § 205(b)(7), inserted ‘‘the
Commodity Exchange Act’ after ‘‘this subchapter,”.

Subsec. (e)(7). Pub. L. 101-550, §205(b)(8), added par.
(.

Subsec. (f). Pub. L. 101-550, §205(c), substituted ‘‘para-
graph (1), (4), (6), or (7)” for ‘‘paragraph (1), (4), or (5)”.

Subsecs. (i) to (k). Pub. L. 101-429 added subsecs. (i) to
(k).

1987—Subsec. (e)(2)(B). Pub. L. 100-181, §702(1), in-
serted ‘‘transfer agent,” after ‘‘fiduciary,”.

Subsec. (e)(3). Pub. L. 100-181, §702(2), inserted ‘‘trans-
fer agent,” after ‘‘government securities dealer,”’.

Subsec. (f). Pub. L. 100-181, §702(3), inserted
¢, seeking to become associated, or, at the time of the
alleged misconduct, associated’” before ‘‘or seeking to
become associated’.

Subsec. (g). Pub. L. 100-181, §702(4), substituted ‘‘sub-
section (c¢) or subsection (e)”’ for ‘‘subsection (d)”’.

1986—Subsec. (e)(2)(B). Pub. L. 99-571, §102(m)(1), sub-
stituted ‘‘government securities broker, government
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securities dealer, fiduciary, or entity or person required
to be registered under the Commodity Exchange Act”
for “‘or fiduciary’.

Subsec. (e)(3). Pub. L. 99-571, §102(m)(2), inserted par.
(3) and struck out former par. (3) which read as follows:
‘‘is permanently or temporarily enjoined by order,
judgment, or decree of any court of competent jurisdic-
tion from acting as an investment adviser, underwriter,
broker, dealer, or municipal securities dealer, or as an
affiliated person or employee of any investment com-
pany, bank, or insurance company, or from engaging in
or continuing any conduct or practice in connection
with any such activity, or in connection with the pur-
chase or sale of any security.”

Subsec. (e)(4). Pub. L. 99-571, §102(m)(3), inserted ref-
erence to Commodity Exchange Act.

1980—Subsec. (b)(3). Pub. L. 96-477 required invest-
ment advisers to business development companies to
register under this section and provided that for pur-
poses of determining the number of clients of an invest-
ment adviser under par. (3), no shareholders, partners,
or beneficial owners of business development compa-
nies were to be deemed to be clients of an investment
adviser unless such person qualified as a client apart
from his status in connection with the business devel-
opment company.

1975—Subsec. (c¢). Pub. L. 94-29, §29(1), inserted provi-
sion authorizing the Commission to require a balance
sheet certified by an independent public accountant
and other financial statements which, as the Commis-
sion specifies, may be certified, and substituted provi-
sions directing the Commission either to grant the reg-
istration within forty-five days or institute proceedings
to determine whether registration should be denied, di-
recting the Commission to grant registration if it finds
that the requirements of this section are satisfied, and
requiring the Commission to deny registration if it
does not make such a finding or finds that if the appli-
cant were registered its registration would be subject
to suspension or revocation for provisions directing
that registration be effective thirty days after receipt
of the application by the Commission except as other-
wise provided and making allowances for amendment of
the application.

Subsec. (e). Pub. L. 94-29, §29(2), added the placing of
limitations on the activities of investment advisers to
the enumeration of sanctions available to the Commis-
sion as set out in the provisions preceding par. (1), in-
serted references in par. (2)(A) to the taking of a false
oath, the making of a false report, bribery, perjury,
burglary, and conspiracy to commit such offenses, ex-
panded par. (2)(B) to include municipal securities deal-
ers, banks, insurance companies, and fiduciaries, in-
serted references in par. (2)(C) to larceny, theft, rob-
bery, extortion, forgery, counterfeiting, and fraudulent
concealment, inserted references in par. (2)(D) to sec-
tion 152 and chapters 25 and 47 of title 18, and inserted
reference to the rules of the Municipal Securities Rule-
making Board in pars. (4) and (5).

Subsec. (f). Pub. L. 94-29, §29(3), added the placing of
limitations on the activities of persons associated or
seeking to become associated with an investment ad-
viser to the enumeration of sanctions available to the
Commission.

Subsecs. (g), (h). Pub. L. 94-29, §29(4), redesignated
subsecs. (h) and (i) as (g) and (h), respectively. Former
subsec. (g), covering the postponement of the effective
day of registration by the commencement of a proceed-
ing to deny registration, was struck out.

1970—Subsec. (b). Pub. L. 91-547, §24(a), struck out
‘“‘investment companies and’’ before ‘‘insurance compa-
nies’ in par. (2) and struck out ‘‘does not hold” after
“‘clients and who’’ and inserted ‘‘neither hold’’ and ‘‘nor
acts as an investment adviser to any investment com-
pany registered under subchapter I of this chapter” in
par. (3).

Subsec. (¢)(1)(F). Pub. L. 91-547, §24(b), substituted
‘‘any person associated with such investment adviser”
for ‘“‘any partner, officer, director thereof, or any per-
son performing similar functions, or any person di-
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rectly or indirectly controlling or controlled by such
investment adviser’ and reference to subsec. ‘“(e)” for
“@y,

Subsecs. (d), (e). Pub. L. 91-547, §24(c), (d), added sub-
sec. (d), redesignated former subsec. (d) as (e), and in
amending its provisions, inserted reference to ‘‘cen-
sure” in two places and substituted ‘‘such investment
adviser or any person associated with such investment
adviser’” for ‘(1) such investment adviser, whether
prior or subsequent to becoming such, or (2) any part-
ner, officer, or director thereof, or any person perform-
ing similar functions, or (3) any person directly or indi-
rectly controlling or controlled by such investment ad-
viser, whether prior or subsequent to becoming such,”
in introductory text preceding par. (1), formerly cl. (A),
redesignated as pars. (1) to (5) former cls. (A) to (E), re-
designated as items (A) to (D) of par. (2) former items
(i) to (iv), striking out ¢, as heretofore or hereafter
amended’ after ‘‘Title 18", substituted in par. (3) ‘“‘an
affiliated person’ for ‘‘as an affiliated person’, in par.
(4) included reference to subchapter I of this chapter
and struck out ‘‘as any of such statutes heretofore have
been or hereafter may be amended” after ‘‘this sub-
chapter’”’, in par. (5) included reference to subchapter I
of this chapter, struck out ‘“‘as any of such statutes
heretofore have been or hereafter may be amended”
after ‘‘this subchapter’, inserted provision respecting
disciplining an investment adviser for failure reason-
ably to supervise, with a view to preventing violations
of statutes, rules, and regulations, another person who
commits such a violation if such other person is subject
to his supervision, including subpars. (A) and (B) re-
specting failure to supervise a person, and inserted par.
(6). Former subsec. (e) redesignated (g).

Subsec. (f). Pub. L. 91-547, §24(e), inserted subsec. (f).
Former subsec. (f) redesignated (h).

Subsec. (). Pub. L. 91-547, §24(c), redesignated former
subsec. (e) as (g). Former subsec. (g) redesignated (i).

Subsecs. (h), (). Pub. L. 91-547, §24(e), redesignated
former subsecs. (f) and (g) as (h) and (i), respectively.

1960—Subsec. (¢c)(1)(F). Pub. L. 86-750, §2, substituted
‘“‘or any person performing similar functions, or any
person directly or indirectly controlling or controlled
by such investment adviser, is subject to any disquali-
fication which would be a basis for denial, suspension,
or revocation of registration of such investment ad-
viser under the provisions of subsection (d)”’ for ‘‘per-
son performing similar function or controlling person
thereof (i) within ten years of the filing of such applica-
tion has been convicted of any felony or misdemeanor
of the character described in paragraph (1) of sub-
section (d) of this section, or (ii) is permanently or
temporarily enjoined by an order, judgment or decree
of the character described in paragraph (2) of said sub-
section (d) and in each case the facts relating to such
conviction or injunction”’.

Subsec. (¢)(2). Pub. L. 86-750, §3(a), substituted ‘‘a
statement as to whether the principal business of such
investment adviser consists or is to consist of acting as
investment adviser and a statement as to whether a
substantial part of the business of such investment ad-
viser consists or is to consist of rendering investment
supervisory services’’ for ‘‘a statement as to whether
such investment adviser is engaged or is to engage pri-
marily in the business of rendering investment super-
visory services’’.

Subsec. (d). Pub. L. 86-750, §3(b), among other
changes, limited the period of suspension to twelve
months, included people controlled by the adviser, pro-
vided that the ten year period within which convictions
are counted be measured from the filing of the applica-
tion or after specified felonies or misdemeanors, in-
creased the number of offenses by including willful,
false or misleading statements as to any material fact,
or omissions thereof, in any application for registra-
tion or report filed with the Commission, embezzle-
ment, fraudulent conversion, and misappropriation of
funds or securities, violations of sections 1341, 1342 or
1343 of title 18, willful violations of, or aiding, abetting,
counseling, commanding, inducing or procuring the
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violation of the Securities Act of 1933, or of the Securi-
ties Exchange Act of 1934, or of this title, and any
amendment or rule or regulation thereunder.

Subsec. (e). Pub. L. 86-750, §4, substituted provisions
postponing the effective date of registration for ninety
days at commencement of a proceeding to deny reg-
istration, or until final determination whether such
registration should be denied, whichever was first, and
authorizing the Commission after notice and oppor-
tunity for hearing, to postpone said effective date be-
yond the ninety-day period or final determination, pro-
vided that upon request of any interested party, made
more than ninety days after such postponement, the
Commission shall consider the postponement’s continu-
ation, for provisions prohibiting postponement of the
effective date of registration upon a proceeding to deny
registration, unless the Commission found it in the
public interest to do so, and which limited said post-
ponement to three months.

Subsec. (g). Pub. L. 86-750, §5, substituted ‘‘exist-
ence’’ for ‘‘business’.

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by sections 925(b), 929P(a)(4), and 985(e)(1)
of Pub. L. 111-203 effective 1 day after July 21, 2010, ex-
cept as otherwise provided, see section 4 of Pub. L.
111-203, set out as an Effective Date note under section
5301 of Title 12, Banks and Banking.

Amendment by sections 403, 407, and 408 of Pub. L.
1112038 effective 1 year after July 21, 2010, except that
any investment adviser may, at the discretion of the
investment adviser, register with the Commission
under the Investment Advisers Act of 1940 during that
1-year period, subject to the rules of the Commission,
and except as otherwise provided, see section 419 of
Pub. L. 111-203, set out as a note under section 80b-2 of
this title.

EFFECTIVE DATE OF 1996 AMENDMENT

Amendment by sections 303(b), (d) and 305 of Pub. L.
104-290 effective 270 days after Oct. 11, 1996, see section
308(a) of Pub. L. 104-290, as amended, set out as a note
under section 80b-2 of this title.

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104-62 applicable as defense to
any claim in administrative and judicial actions pend-
ing on or commenced after Dec. 8, 1995, that any person,
security, interest, or participation of type described in
Pub. L. 104-62 is subject to the Securities Act of 1933,
the Securities Exchange Act of 1934, the Investment
Company Act of 1940, the Investment Advisers Act of
1940, or any State statute or regulation preempted as
provided in section 80a-3a of this title, except as spe-
cifically provided in such statutes, see section 7 of Pub.
L. 104-62, set out as a note under section 77c of this
title.

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101-429 effective Oct. 15, 1990,
with provisions relating to civil penalties and account-
ing and disgorgement, see section 1(c)(1), (2) of Pub. L.
101-429, set out in a note under section 77g of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-571 effective 270 days after
Oct. 28, 1986, see section 401 of Pub. L. 99-571, set out as
an Effective Date note under section 780-5 of this title.

EFFECTIVE DATE OF 1975 AMENDMENT

Amendment by Pub. L. 94-29 effective June 4, 1975,
see section 31(a) of Pub. L. 94-29, set out as a note under
section 78b of this title.

EFFECTIVE DATE OF 1970 AMENDMENT

Amendment by Pub. L. 91-547 effective Dec. 14, 1970,
except that amendment by section 24(a) of Pub. L.
91-547 effective on expiration of one year after Dec. 14,



§ 80b-3a

1970, see section 30 (introductory text and par. (1)) of
Pub. L. 91-547, set out as a note under section 80a-52 of
this title.

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

§ 80b-3a. State and Federal responsibilities

(a) Advisers subject to State authorities
(1) In general

No investment adviser that is regulated or
required to be regulated as an investment ad-
viser in the State in which it maintains its
principal office and place of business shall reg-
ister under section 80b-3 of this title, unless
the investment adviser—

(A) has assets under management of not
less than $25,000,000, or such higher amount
as the Commission may, by rule, deem ap-
propriate in accordance with the purposes of
this subchapter; or

(B) is an adviser to an investment com-
pany registered under subchapter I of this
chapter.

(2) Treatment of mid-sized investment advisers
(A) In general

No investment adviser described in sub-
paragraph (B) shall register under section
80b-3 of this title, unless the investment ad-
viser is an adviser to an investment com-
pany registered under the Investment Com-
pany Act of 1940 [15 U.S.C. 80a-1 et seq.], or
a company which has elected to be a busi-
ness development company pursuant to sec-
tion 54 of the Investment Company Act of
1940 [15 U.S.C. 80a-53], and has not with-
drawn the election, except that, if by effect
of this paragraph an investment adviser
would be required to register with 15 or more
States, then the adviser may register under
section 80b-3 of this title.

(B) Covered persons

An investment adviser described in this
subparagraph is an investment adviser
that—

(i) is required to be registered as an in-
vestment adviser with the securities com-
missioner (or any agency or office per-
forming like functions) of the State in
which it maintains its principal office and
place of business and, if registered, would
be subject to examination as an invest-
ment adviser by any such commissioner,
agency, or office; and

(ii) has assets under management be-
tween—

(I) the amount specified under subpara-
graph (A) of paragraph (1), as such
amount may have been adjusted by the
Commission pursuant to that subpara-
graph; and

(IT) $100,000,000, or such higher amount
as the Commission may, by rule, deem
appropriate in accordance with the pur-
poses of this subchapter.
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(3) “Assets under management” defined

For purposes of this subsection, the term
‘“‘assets under management’ means the securi-
ties portfolios with respect to which an invest-
ment adviser provides continuous and regular
supervisory or management services.

(b) Advisers subject to Commission authority
(1) In general

No law of any State or political subdivision
thereof requiring the registration, licensing,
or qualification as an investment adviser or
supervised person of an investment adviser
shall apply to any person—

(A) that is registered under section 80b-3 of
this title as an investment adviser, or that is

a supervised person of such person, except

that a State may license, register, or other-

wise qualify any investment adviser rep-
resentative who has a place of business lo-
cated within that State; or

(B) that is not registered under section
80b-3 of this title because that person is ex-
cepted from the definition of an investment
adviser under section 80b-2(a)(11) of this
title.

(2) Limitation

Nothing in this subsection shall prohibit the
securities commission (or any agency or office
performing like functions) of any State from
investigating and bringing enforcement ac-
tions with respect to fraud or deceit against
an investment adviser or person associated
with an investment adviser.

(c) Exemptions

Notwithstanding subsection (a) of this section,
the Commission, by rule or regulation upon its
own motion, or by order upon application, may
permit the registration with the Commission of
any person or class of persons to which the ap-
plication of subsection (a) of this section would
be unfair, a burden on interstate commerce, or
otherwise inconsistent with the purposes of this
section.

(d) State assistance

Upon request of the securities commissioner
(or any agency or officer performing like func-
tions) of any State, the Commission may pro-
vide such training, technical assistance, or
other reasonable assistance in connection with
the regulation of investment advisers by the
State.

(Aug. 22, 1940, ch. 686, title II, §203A, as added
Pub. L. 104-290, title III, §303(a), Oct. 11, 1996, 110
Stat. 3437; amended Pub. L. 109-290, §7(b)(1),
Sept. 29, 2006, 120 Stat. 1321; Pub. L. 111-203, title
1V, §410, July 21, 2010, 124 Stat. 1576.)

REFERENCES IN TEXT

The Investment Company Act of 1940, referred to in
subsec. (a)(2)(A), is title I of act Aug. 22, 1940, ch. 686,
54 Stat. 789, which is classified generally to subchapter
I (§80a-1 et seq.) of this chapter. For complete classi-
fication of this Act to the Code, see section 80a-51 of
this title and Tables.

AMENDMENTS

2010—Subsec. (a)(2), (3). Pub. L. 111-203 added par. (2)
and redesignated former par. (2) as (3).
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2006—Subsecs. (d), (e). Pub. L. 109-290 redesignated
subsec. (e) as (d) and struck out heading and text of
former subsec. (d). Text read as follows: ‘“The Commis-
sion may, by rule, require an investment adviser—

‘(1) to file with the Commission any fee, applica-
tion, report, or notice required by this subchapter or
by the rules issued under this subchapter through any
entity designated by the Commission for that pur-
pose; and

‘“(2) to pay the reasonable costs associated with
such filing.”’

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective 1 year after
July 21, 2010, except that any investment adviser may,
at the discretion of the investment adviser, register
with the Commission under the Investment Advisers
Act of 1940 during that 1-year period, subject to the
rules of the Commission, and except as otherwise pro-
vided, see section 419 of Pub. L. 111-203, set out as a
note under section 80b-2 of this title.

EFFECTIVE DATE

Section effective 270 days after Oct. 11, 1996, see sec-
tion 308(a) of Pub. L. 104-290, as amended, set out as an
Effective Date of 1996 Amendment note under section
80b-2 of this title.

CONTINUED STATE AUTHORITY

Pub. L. 104-290, title III, §307, Oct. 11, 1996, 110 Stat.
3440, provided that:

‘‘(a) PRESERVATION OF FILING REQUIREMENTS.—Noth-
ing in this title [see Short Title of 1996 Amendment
note set out under section 80b-20 of this title] or any
amendment made by this title prohibits the securities
commission (or any agency or office performing like
functions) of any State from requiring the filing of any
documents filed with the Commission pursuant to the
securities laws solely for notice purposes, together with
a consent to service of process and any required fee.

‘“(b) PRESERVATION OF FEES.—Until otherwise pro-
vided by law, rule, regulation, or order, or other admin-
istrative action of any State, or any political subdivi-
sion thereof, adopted after the date of enactment of
this Act [Oct. 11, 1996], filing, registration, or licensing
fees shall, notwithstanding the amendments made by
this title, continue to be paid in amounts determined
pursuant to the law, rule, regulation, or order, or other
administrative action as in effect on the day before
such date of enactment.

“(c) AVAILABILITY OF PREEMPTION
PAYMENT OF FEES.—

‘(1) IN GENERAL.—During the period beginning on
the date of enactment of this Act [Oct. 11, 1996] and
ending 3 years after that date of enactment, the secu-
rities commission (or any agency or office performing
like functions) of any State may require registration
of any investment adviser that fails or refuses to pay
the fees required by subsection (b) in or to such
State, notwithstanding the limitations on the laws,
rules, regulations, or orders, or other administrative
actions of any State, or any political subdivision
thereof, contained in subsection (a), if the laws of
such State require registration of investment advis-
ers.

‘(2) DELAYS.—For purposes of this subsection,
delays in payment of fees or underpayments of fees
that are promptly remedied in accordance with the
applicable laws, rules, regulations, or orders, or other
administrative actions of the relevant State shall not
constitute a failure or refusal to pay fees.”

CONTINGENT ON

§ 80b-4. Reports by investment advisers
(a) In general

Every investment adviser who makes use of
the mails or of any means or instrumentality of
interstate commerce in connection with his or
its business as an investment adviser (other
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than one specifically exempted from registra-
tion pursuant to section 80b-3(b) of this title),
shall make and keep for prescribed periods such
records (as defined in section 78c(a)(37) of this
title), furnish such copies thereof, and make and
disseminate such reports as the Commission, by
rule, may prescribe as necessary or appropriate
in the public interest or for the protection of in-
vestors. All records (as so defined) of such in-
vestment advisers are subject at any time, or
from time to time, to such reasonable periodic,
special, or other examinations by representa-
tives of the Commission as the Commission
deems necessary or appropriate in the public in-
terest or for the protection of investors.

(b) Records and reports of private funds

(1) In general

The Commission may require any invest-
ment adviser registered under this sub-
chapter—

(A) to maintain such records of, and file
with the Commission such reports regarding,
private funds advised by the investment ad-
viser, as necessary and appropriate in the
public interest and for the protection of in-
vestors, or for the assessment of systemic
risk by the Financial Stability Oversight
Council (in this subsection referred to as the
“Council’’); and

(B) to provide or make available to the
Council those reports or records or the infor-
mation contained therein.

(2) Treatment of records

The records and reports of any private fund
to which an investment adviser registered
under this subchapter provides investment ad-
vice shall be deemed to be the records and re-
ports of the investment adviser.

(3) Required information

The records and reports required to be main-
tained by an investment adviser and subject to
inspection by the Commission under this sub-
section shall include, for each private fund ad-
vised by the investment adviser, a description
of—

(A) the amount of assets under manage-
ment and use of leverage, including off-bal-
ance-sheet leverage;

(B) counterparty credit risk exposure;

(C) trading and investment positions;

(D) valuation policies and practices of the
fund;

(E) types of assets held;

(F) side arrangements or side Iletters,
whereby certain investors in a fund obtain
more favorable rights or entitlements than
other investors;

(G) trading practices; and

(H) such other information as the Commis-
sion, in consultation with the Council, de-
termines is necessary and appropriate in the
public interest and for the protection of in-
vestors or for the assessment of systemic
risk, which may include the establishment
of different reporting requirements for dif-
ferent classes of fund advisers, based on the
type or size of private fund being advised.

(4) Maintenance of records

An investment adviser registered under this
subchapter shall maintain such records of pri-
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vate funds advised by the investment adviser
for such period or periods as the Commission,
by rule, may prescribe as necessary and appro-
priate in the public interest and for the pro-
tection of investors, or for the assessment of
systemic risk.

(5) Filing of records

The Commission shall issue rules requiring
each investment adviser to a private fund to
file reports containing such information as the
Commission deems necessary and appropriate
in the public interest and for the protection of
investors or for the assessment of systemic
risk.

(6) Examination of records
(A) Periodic and special examinations

The Commission—

(i) shall conduct periodic inspections of
the records of private funds maintained by
an investment adviser registered under
this subchapter in accordance with a
schedule established by the Commission;
and

(ii) may conduct at any time and from
time to time such additional, special, and
other examinations as the Commission
may prescribe as necessary and appro-
priate in the public interest and for the
protection of investors, or for the assess-
ment of systemic risk.

(B) Availability of records

An investment adviser registered under
this subchapter shall make available to the
Commission any copies or extracts from
such records as may be prepared without
undue effort, expense, or delay, as the Com-
mission or its representatives may reason-
ably request.

(7) Information sharing
(A) In general

The Commission shall make available to
the Council copies of all reports, documents,
records, and information filed with or pro-
vided to the Commission by an investment
adviser under this subsection as the Council
may consider necessary for the purpose of
assessing the systemic risk posed by a pri-
vate fund.

(B) Confidentiality

The Council shall maintain the confiden-
tiality of information received under this
paragraph in all such reports, documents,
records, and information, in a manner con-
sistent with the level of confidentiality es-
tablished for the Commission pursuant to
paragraph (8). The Council shall be exempt
from section 552 of title 5 with respect to
any information in any report, document,
record, or information made available, to
the Council under this subsection.”.t

(8) Commission confidentiality of reports

Notwithstanding any other provision of law,
the Commission may not be compelled to dis-

1So0 in original. The quotation marks and period probably

should not appear.
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close any report or information contained
therein required to be filed with the Commis-
sion under this subsection, except that noth-
ing in this subsection authorizes the Commis-
sion—

(A) to withhold information from Con-
gress, upon an agreement of confidentiality;
or

(B) prevent? the Commission from comply-
ing with—

(i) a request for information from any
other Federal department or agency or any
self-regulatory organization requesting
the report or information for purposes
within the scope of its jurisdiction; or

(ii) an order of a court of the United
States in an action brought by the United
States or the Commission.

(9) Other recipients confidentiality

Any department, agency, or self-regulatory
organization that receives reports or informa-
tion from the Commission under this sub-
section shall maintain the confidentiality of
such reports, documents, records, and infor-
mation in a manner consistent with the level
of confidentiality established for the Commis-
sion under paragraph (8).

(10) Public information exception

(A) In general

The Commission, the Council, and any
other department, agency, or self-regulatory
organization that receives information, re-
ports, documents, records, or information
from the Commission under this subsection,
shall be exempt from the provisions of sec-
tion 5562 of title 5 with respect to any such
report, document, record, or information.
Any proprietary information of an invest-
ment adviser ascertained by the Commission
from any report required to be filed with the
Commission pursuant to this subsection
shall be subject to the same limitations on
public disclosure as any facts ascertained
during an examination, as provided by sec-
tion 80b-10(b) of this title.

(B) Proprietary information

For purposes of this paragraph, propri-
etary information includes sensitive, non-
public information regarding—

(i) the investment or trading strategies
of the investment adviser;

(ii) analytical or research methodolo-
gies;

(iii) trading data;

(iv) computer hardware or software con-
taining intellectual property; and

(v) any additional information that the
Commission determines to be proprietary.

(11) Annual report to Congress

The Commission shall report annually to
Congress on how the Commission has used the
data collected pursuant to this subsection to
monitor the markets for the protection of in-
vestors and the integrity of the markets.

(c) Filing depositories

The Commission may, by rule, require an in-

vestment adviser—

280 in original. Probably should be preceded by “‘to’.
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(1) to file with the Commission any fee, ap-
plication, report, or notice required to be filed
by this subchapter or the rules issued under
this subchapter through any entity designated
by the Commission for that purpose; and

(2) to pay the reasonable costs associated
with such filing and the establishment and
maintenance of the systems required by sub-
section (c).

(d) Access to disciplinary and other information
(1) Maintenance of system to respond to in-
quiries

(A) In general

The Commission shall require the entity
designated by the Commission under sub-
section (b)(1) to establish and maintain a
toll-free telephone listing, or a readily ac-
cessible electronic or other process, to re-
ceive and promptly respond to inquiries re-
garding registration information (including
disciplinary actions, regulatory, judicial,
and arbitration proceedings, and other infor-
mation required by law or rule to be re-
ported) involving investment advisers and
persons associated with investment advisers.

(B) Applicability

This subsection shall apply to any invest-
ment adviser (and the persons associated
with that adviser), whether the investment
adviser is registered with the Commission
under section 80b-3 of this title or regulated
solely by a State, as described in section
80b-3a of this title.

(2) Recovery of costs

An entity designated by the Commission
under subsection (b)(1) may charge persons
making inquiries, other than individual inves-
tors, reasonable fees for responses to inquiries
described in paragraph (1).

(3) Limitation on liability

An entity designated by the Commission
under subsection (b)(1) shall not have any li-
ability to any person for any actions taken or
omitted in good faith under this subsection.

(d) 3 Records of persons with custody or use
(1) In general

Records of persons having custody or use of
the securities, deposits, or credits of a client,
that relate to such custody or use, are subject
at any time, or from time to time, to such rea-
sonable periodic, special, or other examina-
tions and other information and document re-
quests by representatives of the Commission,
as the Commission deems necessary or appro-
priate in the public interest or for the protec-
tion of investors.

(2) Certain persons subject to other regulation

Any person that is subject to regulation and
examination by a Federal financial institution
regulatory agency (as such term is defined
under section 212(c)(2) of title 18) may satisfy
any examination request, information request,
or document request described under para-
graph (1), by providing the Commission with a

380 in original. Probably should be ‘‘(e)”.
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detailed listing, in writing, of the securities,
deposits, or credits of the client within the
custody or use of such person.

(Aug. 22, 1940, ch. 686, title II, §204, 54 Stat. 852;
Pub. L. 86-750, §6, Sept. 13, 1960, 74 Stat. 886;
Pub. L. 94-29, §29(5), June 4, 1975, 89 Stat. 169;
Pub. L. 109-290, §7(a), Sept. 29, 2006, 120 Stat.
1321; Pub. L. 111-203, title IV, §404, title IX,
§929Q(b), July 21, 2010, 124 Stat. 1571, 1866.)

AMENDMENTS

2010—Subsecs. (b), (c). Pub. L. 111-203, §404, added sub-
sec. (b) and redesignated former subsec. (b) as (c).
Former subsec. (¢) redesignated (d) relating to access
to disciplinary and other information.

Subsec. (d). Pub. L. 111-203, §929Q(b), added subsec. (d)
relating to records of persons with custody or use.

Pub. L. 111-203, §404(1), redesignated subsec. (¢) as (d)
relating to access to disciplinary and other informa-
tion.

2006—Pub. L. 109-290 designated existing provisions as
subsec. (a), inserted heading, and added subsecs. (b) and
(c).

1975—Pub. L. 94-29 substituted ‘‘make and keep for
prescribed periods such records (as defined in section
78c(a)(37) of this title), furnish such copies thereof, and
make and disseminate such reports as the Commission,
by rule, may prescribe as necessary or appropriate in
the public interest or for the protection of investors.
All records (as so defined) of such investment advisers
are subject at any time, or from time to time, to such
reasonable periodic, special, or other examinations by
representatives of the Commission as the Commission
deems necessary or appropriate in the public interest
or for the protection of investors’ for ‘“‘make, keep, and
preserve for such periods, such accounts, correspond-
ence, memorandums, papers, books, and other records,
and make such reports, as the Commission by its rules
and regulations may prescribe as necessary or appro-
priate in the public interest or for the protection of in-
vestors. Such accounts, correspondence, memoran-
dums, papers, books, and other records shall be subject
at any time or from time to time to such reasonable
periodic, special, or other examinations by examiners
or other representatives of the Commission as the Com-
mission may deem necessary or appropriate in the pub-
lic interest or for the protection of investors’.

1960—Pub. L. 86-750 substituted provisions requiring
investment advisers who make business use of the
mails or any instrument of interstate commerce, unless
exempted from registration by section 80b-3(b) of this
title, to keep and preserve accounts, correspondence,
memorandums, papers, books, and records, and make
such reports as the Commission requires by its rules
and regulations, and that these accounts, correspond-
ence, memorandums, papers, books and records shall be
subject to examination by representatives of the Com-
mission, for provisions requiring investment advisers
registered under section 80b-3 of this title to file an-
nual and special reports in such form as the Commis-
sion prescribed by its rules and regulations to keep cur-
rent the information contained in the registration ap-
plication.

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by section 929Q(b) of Pub. L. 111-203 ef-
fective 1 day after July 21, 2010, except as otherwise
provided, see section 4 of Pub. L. 111-203, set out as an
Effective Date note under section 5301 of Title 12,
Banks and Banking.

Amendment by section 404 of Pub. L. 111-203 effective
1 year after July 21, 2010, except that any investment
adviser may, at the discretion of the investment ad-
viser, register with the Commission under the Invest-
ment Advisers Act of 1940 during that 1l-year period,
subject to the rules of the Commission, and except as
otherwise provided, see section 419 of Pub. L. 111-203,
set out as a note under section 80b-2 of this title.
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EFFECTIVE DATE OF 1975 AMENDMENT

Amendment by Pub. L. 94-29 effective June 4, 1975,
see section 31(a) of Pub. L. 94-29, set out as a note under
section 78b of this title.

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

§80b-4a. Prevention of misuse of nonpublic in-
formation

Every investment adviser subject to section
80b—4 of this title shall establish, maintain, and
enforce written policies and procedures reason-
ably designed, taking into consideration the na-
ture of such investment adviser’s business, to
prevent the misuse in violation of this chapter
or the Securities Exchange Act of 1934 [15 U.S.C.
78a et seq.], or the rules or regulations there-
under, of material, nonpublic information by
such investment adviser or any person associ-
ated with such investment adviser. The Commis-
sion, as it deems necessary or appropriate in the
public interest or for the protection of investors,
shall adopt rules or regulations to require spe-
cific policies or procedures reasonably designed
to prevent misuse in violation of this chapter or
the Securities Exchange Act of 1934 (or the rules
or regulations thereunder) of material, non-
public information.

(Aug. 22, 1940, ch. 686, title II, §204A, as added
Pub. L. 100-704, §3(b)(2), Nov. 19, 1988, 102 Stat.
4680.)

REFERENCES IN TEXT

The Securities Exchange Act of 1934, referred to in
text, is act June 6, 1934, ch. 404, 48 Stat. 881, which is
classified principally to chapter 2B (§78a et seq.) of this
title. For complete classification of this Act to the
Code, see section 78a of this title and Tables.

EFFECTIVE DATE

Section not applicable to actions occurring before
Nov. 19, 1988, see section 9 of Pub. L. 100-704 set out as
an Effective Date of 1988 Amendment note under sec-
tion 780 of this title.

§ 80b-5. Investment advisory contracts

(a) Compensation, assignment, and partnership-
membership provisions

No investment adviser registered or required
to be registered with the Commission shall enter
into, extend, or renew any investment advisory
contract, or in any way perform any investment
advisory contract entered into, extended, or re-
newed on or after November 1, 1940, if such con-
tract—

(1) provides for compensation to the invest-
ment adviser on the basis of a share of capital
gains upon or capital appreciation of the funds
or any portion of the funds of the client;

(2) fails to provide, in substance, that no as-
signment of such contract shall be made by
the investment adviser without the consent of
the other party to the contract; or

(3) fails to provide, in substance, that the in-
vestment adviser, if a partnership, will notify
the other party to the contract of any change
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in the membership of such partnership within
a reasonable time after such change.

(b) Compensation prohibition inapplicable to
certain compensation computations

Paragraph (1) of subsection (a) of this section
shall not—

(1) be construed to prohibit an investment
advisory contract which provides for com-
pensation based upon the total value of a fund
averaged over a definite period, or as of defi-
nite dates, or taken as of a definite date;

(2) apply to an investment advisory contract
with—

(A) an investment company registered
under subchapter I of this chapter, or

(B) any other person (except a trust, gov-
ernmental plan, collective trust fund, or sep-
arate account referred to in section
80a-3(c)(11) of this title), provided that the
contract relates to the investment of assets
in excess of $1 million,

if the contract provides for compensation
based on the asset value of the company or
fund under management averaged over a speci-
fied period and increasing and decreasing pro-
portionately with the investment performance
of the company or fund over a specified period
in relation to the investment record of an ap-
propriate index of securities prices or such
other measure of investment performance as
the Commission by rule, regulation, or order
may specify;

(3) apply with respect to any investment ad-
visory contract between an investment adviser
and a business development company, as de-
fined in this subchapter, if (A) the compensa-
tion provided for in such contract does not ex-
ceed 20 per centum of the realized capital
gains upon the funds of the business develop-
ment company over a specified period or as of
definite dates, computed net of all realized
capital losses and unrealized capital deprecia-
tion, and the condition of section
80a-60(a)(3)(B)(iii) of this title is satisfied, and
(B) the business development company does
not have outstanding any option, warrant, or
right issued pursuant to section 80a-60(a)(3)(B)
of this title and does not have a profit-sharing
plan described in section 80a-56(n) of this title;

(4) apply to an investment advisory contract
with a company excepted from the definition
of an investment company under section
80a-3(c)(7) of this title; or

(5) apply to an investment advisory contract
with a person who is not a resident of the
United States.

(c) Measurement of changes in compensation

For purposes of paragraph (2) of subsection (b)
of this section, the point from which increases
and decreases in compensation are measured
shall be the fee which is paid or earned when the
investment performance of such company or
fund is equivalent to that of the index or other
measure of performance, and an index of securi-
ties prices shall be deemed appropriate unless
the Commission by order shall determine other-
wise.

(d) “Investment advisory contract” defined

As used in paragraphs (2) and (3) of subsection
(a) of this section, ‘‘investment advisory con-
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tract’” means any contract or agreement where-
by a person agrees to act as investment adviser
to or to manage any investment or trading ac-
count of another person other than an invest-
ment company registered under subchapter I of
this chapter.

(e) Exempt persons and transactions

The Commission, by rule or regulation, upon
its own motion, or by order upon application,
may conditionally or unconditionally exempt
any person or transaction, or any class or class-
es of persons or transactions, from subsection
(a)(1) of this section, if and to the extent that
the exemption relates to an investment advisory
contract with any person that the Commission
determines does not need the protections of sub-
section (a)(1) of this section, on the basis of such
factors as financial sophistication, net worth,
knowledge of and experience in financial mat-
ters, amount of assets under management, rela-
tionship with a registered investment adviser,
and such other factors as the Commission deter-
mines are consistent with this section. With re-
spect to any factor used in any rule or regula-
tion by the Commission in making a determina-
tion under this subsection, if the Commission
uses a dollar amount test in connection with
such factor, such as a net asset threshold, the
Commission shall, by order, not later than 1
year after July 21, 2010, and every 5 years there-
after, adjust for the effects of inflation on such
test. Any such adjustment that is not a multiple
of $100,000 shall be rounded to the nearest mul-
tiple of $100,000.

(f) Authority to restrict mandatory pre-dispute
arbitration

The Commission, by rule, may prohibit, or im-
pose conditions or limitations on the use of,
agreements that require customers or clients of
any investment adviser to arbitrate any future
dispute between them arising under the Federal
securities laws, the rules and regulations there-
under, or the rules of a self-regulatory organiza-
tion if it finds that such prohibition, imposition
of conditions, or limitations are in the public in-
terest and for the protection of investors.

(Aug. 22, 1940, ch. 686, title II, §205, 54 Stat. 852;
Pub. L. 86-750, §7, Sept. 13, 1960, 74 Stat. 887;
Pub. L. 91-547, §25, Dec. 14, 1970, 84 Stat. 1432;
Pub. L. 96477, title II, §203, Oct. 21, 1980, 94 Stat.
2290; Pub. L. 100-181, title VII, §703, Dec. 4, 1987,
101 Stat. 1263; Pub. L. 104-290, title II, §210, Oct.
11, 1996, 110 Stat. 3436; Pub. L. 111-203, title IV,
§418, title IX, §§921(b), 928, July 21, 2010, 124 Stat.
1579, 1841, 1852.)

AMENDMENTS

2010—Subsec. (a). Pub. L. 111-203, §928, in introduc-
tory provisions, substituted ‘‘registered or required to
be registered with the Commission” for ‘‘, unless ex-
empt from registration pursuant to section 80b-3(b) of
this title,” and struck out ‘‘make use of the mails or
any means or instrumentality of interstate commerce,
directly or indirectly, to’’ after ‘‘shall’’ and ‘‘to’’ after
“in any way’’.

Subsec. (e). Pub. L. 111-203, §418, inserted at end
“With respect to any factor used in any rule or regula-
tion by the Commission in making a determination
under this subsection, if the Commission uses a dollar
amount test in connection with such factor, such as a
net asset threshold, the Commission shall, by order,
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not later than 1 year after July 21, 2010, and every 5
years thereafter, adjust for the effects of inflation on
such test. Any such adjustment that is not a multiple
of $100,000 shall be rounded to the nearest multiple of
$100,000.”

Subsec. (f). Pub. L. 111-203, §921(b), added subsec. (f).

1996—Subsec. (b)(4), (5). Pub. L. 104-290, §210(1), added
pars. (4) and (5).

Subsec. (e). Pub. L. 104-290, §210(2), added subsec. (e).

1987—Pub. L. 100-181 completely revised and expanded
provisions on investment advisory contracts, changing
structure of section from a single unlettered paragraph
to one consisting of four subsections lettered (a) to (d).

1980—Pub. L. 96477 provided that par. (1) of this sec-
tion was not to apply with respect to any investment
advisory contract between an investment adviser and a
business development company so long as the com-
pensation provided for in such contract did not exceed
20 per cent of the realized capital gains upon the funds
of the business development company and such busi-
ness development company did not have outstanding
any option, warrant, or right issued pursuant to section
80a—60(a)(3)(B) of this title and did not have a profit-
sharing plan.

1970—Pub. L. 91-547 substituted reference to section
<“80b-3(b)” for ‘‘80b-3"" of this title in first sentence, re-
designated as second sentence former third sentence,
designating existing provisions as cl. (A) and adding cl.
(B) and items (i) and (ii) and provision respecting com-
pensation based on asset value of company or fund
under management averaged over a specified period in
relation to investment record of an index of securities
or such other measure of investment performance spec-
ified by Commission rules, regulations, or orders, in-
serted third sentence provision respecting point from
which compensation is to be measured, substituted in
fourth, formerly third, sentence ‘‘paragraphs (2) and (3)
of this section” for ‘‘this section’ and in definition of
“‘investment advisory contract’” the words ‘‘account of
another person other than an investment company reg-
istered under subchapter I of this chapter” for ‘‘ac-
count for a person other than an investment company”’.

1960—Pub. L. 86-750 substituted ‘‘unless exempt from
registration pursuant to’’ for ‘‘registered under’’.

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by sections 921(b) and 928 of Pub. L.
111203 effective 1 day after July 21, 2010, except as
otherwise provided, see section 4 of Pub. L. 111-203, set
out as an Effective Date note under section 5301 of Title
12, Banks and Banking.

Amendment by section 418 of Pub. L. 111-203 effective
1 year after July 21, 2010, except that any investment
adviser may, at the discretion of the investment ad-
viser, register with the Commission under the Invest-
ment Advisers Act of 1940 during that 1-year period,
subject to the rules of the Commission, and except as
otherwise provided, see section 419 of Pub. L. 111-203,
set out as a note under section 80b-2 of this title.

EFFECTIVE DATE OF 1970 AMENDMENT

Amendment by Pub. L. 91-547 effective on expiration
of one year after Dec. 14, 1970, see section 30(1) of Pub.
L. 91-547, set out as a note under section 80a-52 of this
title.

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

§80b-6. Prohibited transactions by investment
advisers

It shall be unlawful for any investment ad-
viser by use of the mails or any means or instru-
mentality of interstate commerce, directly or
indirectly—
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(1) to employ any device, scheme, or artifice
to defraud any client or prospective client;

(2) to engage in any transaction, practice, or
course of business which operates as a fraud or
deceit upon any client or prospective client;

(3) acting as principal for his own account,
knowingly to sell any security to or purchase
any security from a client, or acting as broker
for a person other than such client, knowingly
to effect any sale or purchase of any security
for the account of such client, without disclos-
ing to such client in writing before the com-
pletion of such transaction the capacity in
which he is acting and obtaining the consent
of the client to such transaction. The prohibi-
tions of this paragraph shall not apply to any
transaction with a customer of a broker or
dealer if such broker or dealer is not acting as
an investment adviser in relation to such
transaction; or

(4) to engage in any act, practice, or course
of business which is fraudulent, deceptive, or
manipulative. The Commission shall, for the
purposes of this paragraph (4) by rules and reg-
ulations define, and prescribe means reason-
ably designed to prevent, such acts, practices,
and courses of business as are fraudulent, de-
ceptive, or manipulative.

(Aug. 22, 1940, ch. 686, title II, §206, 54 Stat. 852;
Pub. L. 86-750, §§8, 9, Sept. 13, 1960, 74 Stat. 887;
Pub. L. 111-203, title IX, §985(e)(2), July 21, 2010,
124 Stat. 1935.)

AMENDMENTS

2010—Par. (3). Pub. L. 111-203 inserted ‘‘or’’ at end.

1960—Pub. L. 86-750, §8, struck out ‘‘registered under
section 80b-3 of this title’” from introductory text.

Par. (4). Pub. L. 86-750, §9, added par. (4).

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective 1 day after
July 21, 2010, except as otherwise provided, see section
4 of Pub. L. 111-203, set out as an Effective Date note
under section 5301 of Title 12, Banks and Banking.

§ 80b—6a. Exemptions

The Commission, by rules and regulations,
upon its own motion, or by order upon applica-
tion, may conditionally or unconditionally ex-
empt any person or transaction, or any class or
classes of persons, or transactions, from any
provision or provisions of this subchapter or of
any rule or regulation thereunder, if and to the
extent that such exemption is necessary or ap-
propriate in the public interest and consistent
with the protection of investors and the pur-
poses fairly intended by the policy and provi-
sions of this subchapter.

(Aug. 22, 1940, ch. 686, title II, §206A, as added
Pub. L. 91-547, §26, Dec. 14, 1970, 84 Stat. 1433.)

EFFECTIVE DATE

Section effective Dec. 14, 1970, see section 30 of Pub.
L. 91-547, set out as a note under section 80a-2 of this
title.

§ 80b-7. Material misstatements

It shall be unlawful for any person willfully to
make any untrue statement of a material fact in
any registration application or report filed with
the Commission under section 80b-3 or 80b-4 of
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this title, or willfully to omit to state in any
such application or report any material fact
which is required to be stated therein.

(Aug. 22, 1940, ch. 686, title II, §207, 54 Stat. 853.)
TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

§ 80b-8. General prohibitions

(a) Representations of sponsorship by United
States or agency thereof

It shall be unlawful for any person registered
under section 80b-3 of this title to represent or
imply in any manner whatsoever that such per-
son has been sponsored, recommended, or ap-
proved, or that his abilities or qualifications
have in any respect been passed upon by the
United States or any agency or any officer
thereof.

(b) Statement of registration under Securities
Exchange Act of 1934 provisions

No provision of subsection (a) of this section
shall be construed to prohibit a statement that
a person is registered under this subchapter or
under the Securities Exchange Act of 1934 [15
U.S.C. 78a et seq.], if such statement is true in
fact and if the effect of such registration is not
misrepresented.

(c) Use of name “investment counsel” as descrip-
tive of business

It shall be unlawful for any person registered
under section 80b-3 of this title to represent that
he is an investment counsel or to use the name
“investment counsel’” as descriptive of his busi-
ness unless (1) his or its principal business con-
sists of acting as investment adviser, and (2) a
substantial part of his or its business consists of
rendering investment supervisory services.

(d) Use of indirect means to do prohibited act

It shall be unlawful for any person indirectly,
or through or by any other person, to do any act
or thing which it would be unlawful for such per-
son to do directly under the provisions of this
subchapter or any rule or regulation thereunder.

(Aug. 22, 1940, ch. 686, title II, §208, 54 Stat. 853;
Pub. L. 86-750, §§10, 11, Sept. 13, 1960, 74 Stat.
887.)

REFERENCES IN TEXT

The Securities Exchange Act of 1934, referred to in
subsec. (b), is act June 6, 1934, ch. 404, 48 Stat. 881,
which is classified principally to chapter 2B (§78a et
seq.) of this title. For complete classification of this
Act to the Code, see section 78a of this title and Tables.

AMENDMENTS

1960—Pub. L. 86-750, §10, substituted ‘‘General prohi-
bitions” for ‘‘Unlawful representations’” in section
catchline.

Subsec. (c¢). Pub. L. 86-750, §11(a), authorized rep-
resentation as an investment counsel if person’s prin-
cipal business consisted of acting as investment ad-
viser, and a substantial part of the business was render-
ing investment supervisory services, and struck out the
requirements that the person be primarily engaged in
rendering investment supervisory services, or that his
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registration application state that the person is, or is
about to become engaged primarily in rendering invest-
ment advisory services.

Subsec. (d). Pub. L. 86-750, §11(b), added subsec. (d).

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

§ 80b-9. Enforcement of subchapter
(a) Investigation

Whenever it shall appear to the Commission,
either upon complaint or otherwise, that the
provisions of this subchapter or of any rule or
regulation prescribed under the authority there-
of, have been or are about to be violated by any
person, it may in its discretion require, and in
any event shall permit, such person to file with
it a statement in writing, under oath or other-
wise, as to all the facts and circumstances rel-
evant to such violation, and may otherwise in-
vestigate all such facts and circumstances.

(b) Administration of oaths and affirmations,
subpena of witnesses, etc.

For the purposes of any investigation or any
proceeding under this subchapter, any member
of the Commission or any officer thereof des-
ignated by it is empowered to administer oaths
and affirmations, subpena witnesses, compel
their attendance, take evidence, and require the
production of any books, papers, correspond-
ence, memoranda, contracts, agreements, or
other records which are relevant or material to
the inquiry. Such attendance of witnesses and
the production of any such records may be re-
quired from any place in any State or in any
Territory or other place subject to the jurisdic-
tion of the United States at any designated
place of hearing.

(¢) Jurisdiction of courts of United States

In case of contumacy by, or refusal to obey a
subpena issued to, any person, the Commission
may invoke the aid of any court of the United
States within the jurisdiction of which such in-
vestigation or proceeding is carried on, or where
such person resides or carries on business, in re-
quiring the attendance and testimony of wit-
nesses and the production of books, papers, cor-
respondence, memoranda, contracts, agree-
ments, and other records. And such court may
issue an order requiring such person to appear
before the Commission or member or officer des-
ignated by the Commission, there to produce
records, if so ordered, or to give testimony
touching the matter under investigation or in
question; and any failure to obey such order of
the court may be punished by such court as a
contempt thereof. All process in any such case
may be served in the judicial district whereof
such person is an inhabitant or wherever he may
be found. Any person who without just cause
shall fail or refuse to attend and testify or to an-
swer any lawful inquiry or to produce books, pa-
pers, correspondence, memoranda, contracts,
agreements, or other records, if in his or its
power so to do, in obedience to the subpena of
the Commission, shall be guilty of a mis-
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demeanor, and upon conviction shall be subject
to a fine of not more than $1,000 or to imprison-
ment for a term of not more than one year, or
both.

(d) Action for injunction

Whenever it shall appear to the Commission
that any person has engaged, is engaged, or is
about to engage in any act or practice constitut-
ing a violation of any provision of this sub-
chapter, or of any rule, regulation, or order
hereunder, or that any person has aided, abet-
ted, counseled, commanded, induced, or pro-
cured, is aiding, abetting, counseling, command-
ing, inducing, or procuring, or is about to aid,
abet, counsel, command, induce, or procure such
a violation, it may in its discretion bring an ac-
tion in the proper district court of the United
States, or the proper United States court of any
Territory or other place subject to the jurisdic-
tion of the United States, to enjoin such acts or
practices and to enforce compliance with this
subchapter or any rule, regulation, or order
hereunder. Upon a showing that such person has
engaged, is engaged, or is about to engage in any
such act or practice, or in aiding, abetting,
counseling, commanding, inducing, or procuring
any such act or practice, a permanent or tem-
porary injunction or decree or restraining order
shall be granted without bond. The Commission
may transmit such evidence as may be available
concerning any violation of the provisions of
this subchapter, or of any rule, regulation, or
order thereunder, to the Attorney General, who,
in his discretion, may institute the appropriate
criminal proceedings under this subchapter.

(e) Money penalties in civil actions

(1) Authority of Commission

Whenever it shall appear to the Commission
that any person has violated any provision of
this subchapter, the rules or regulations there-
under, or a cease-and-desist order entered by
the Commission pursuant to section 80b-3(k)
of this title, the Commaission may bring an ac-
tion in a United States district court to seek,
and the court shall have jurisdiction to im-
pose, upon a proper showing, a civil penalty to
be paid by the person who committed such vio-
lation.

(2) Amount of penalty

(A) First tier

The amount of the penalty shall be deter-
mined by the court in light of the facts and
circumstances. For each violation, the
amount of the penalty shall not exceed the
greater of (i) $5,000 for a natural person or
$50,000 for any other person, or (ii) the gross
amount of pecuniary gain to such defendant
as a result of the violation.

(B) Second tier

Notwithstanding subparagraph (A), the
amount of penalty for each such violation
shall not exceed the greater of (i) $50,000 for
a natural person or $250,000 for any other
person, or (ii) the gross amount of pecuniary
gain to such defendant as a result of the vio-
lation, if the violation described in para-
graph (1) involved fraud, deceit, manipula-
tion, or deliberate or reckless disregard of a
regulatory requirement.
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(C) Third tier

Notwithstanding subparagraphs (A) and
(B), the amount of penalty for each such vio-
lation shall not exceed the greater of (i)
$100,000 for a natural person or $500,000 for
any other person, or (ii) the gross amount of
pecuniary gain to such defendant as a result
of the violation, if—

(I) the violation described in paragraph

(1) involved fraud, deceit, manipulation, or

deliberate or reckless disregard of a regu-

latory requirement; and
(IT) such violation directly or indirectly

resulted in substantial losses or created a

significant risk of substantial losses to

other persons.

(3) Procedures for collection
(A) Payment of penalty to Treasury

A penalty imposed under this section shall
be payable into the Treasury of the United
States, except as otherwise provided in sec-
tion 7246 of this title and section 78u-6 of
this title.

(B) Collection of penalties

If a person upon whom such a penalty is
imposed shall fail to pay such penalty with-
in the time prescribed in the court’s order,
the Commission may refer the matter to the
Attorney General who shall recover such
penalty by action in the appropriate United
States district court.

(C) Remedy not exclusive

The actions authorized by this subsection
may be brought in addition to any other ac-
tion that the Commission or the Attorney
General is entitled to bring.

(D) Jurisdiction and venue

For purposes of section 80b-14 of this title,
actions under this paragraph shall be actions
to enforce a liability or a duty created by
this subchapter.

(4) Special provisions relating to violation of
cease-and-desist order

In an action to enforce a cease-and-desist
order entered by the Commission pursuant to
section 80b-3(k) of this title, each separate
violation of such order shall be a separate of-
fense, except that in the case of a violation
through a continuing failure to comply with
the order, each day of the failure to comply
shall be deemed a separate offense.

(f) Aiding and abetting

For purposes of any action brought by the
Commission under subsection (e), any person
that knowingly or recklessly has aided, abetted,
counseled, commanded, induced, or procured a
violation of any provision of this subchapter, or
of any rule, regulation, or order hereunder, shall
be deemed to be in violation of such provision,
rule, regulation, or order to the same extent as
the person that committed such violation.

(Aug. 22, 1940, ch. 686, title II, §209, 54 Stat. 853;
Pub. L. 86-750, §12, Sept. 13, 1960, 74 Stat. 887;
Pub. L. 91-452, title II, §216, Oct. 15, 1970, 84 Stat.
929; Pub. L. 100-181, title VII, §704, Dec. 4, 1987,
101 Stat. 1264; Pub. L. 101429, title IV, §402, Oct.
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15, 1990, 104 Stat. 949; Pub. L. 107-204, title III,
§308(d)(5), July 30, 2002, 116 Stat. 785; Pub. L.
111-203, title IX, §§923(a)(3), 929N, July 21, 2010,
124 Stat. 1849, 1862.)

AMENDMENTS

2010—Subsec. (e)(3)(A). Pub. L. 111-203, §923(a)(3), in-
serted ‘‘and section 78u—6 of this title” after ‘‘section
7246 of this title”.

Subsec. (f). Pub. L. 111-203, § 929N, added subsec. (f).

2002—Subsec. (e)(3)(A). Pub. L. 107-204 inserted
‘¢, except as otherwise provided in section 7246 of this
title” before period at end.

1990—Subsec. (e). Pub. L. 101-429 added subsec. (e).

1987—Subsecs. (d), (e). Pub. L. 100-181 redesignated
subsec. (e) as (d).

1970—Subsec. (d). Pub. L. 91-452 struck out subsec. (d)
which related to immunity from prosecution of any in-
dividual compelled to testify or produce evidence, docu-
mentary or otherwise, after claiming his privilege
against self-incrimination.

1960—Subsec. (e). Pub. L. 86-750 inserted °‘, is en-
gaged,” after ‘‘has engaged’ wherever appearing, and
inserted provisions relating to aiders and abettors.

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective 1 day after
July 21, 2010, except as otherwise provided, see section
4 of Pub. L. 111-203, set out as an Effective Date note
under section 5301 of Title 12, Banks and Banking.

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101-429 effective Oct. 15, 1990,
with provisions relating to civil penalties and account-
ing and disgorgement, see section 1(c)(1), (2) of Pub. L.
101429, set out in a note under section 77g of this title.

EFFECTIVE DATE OF 1970 AMENDMENT

Amendment by Pub. L. 91-452 effective on sixtieth
day following Oct. 15, 1970, see section 260 of Pub. L.
91-452, set out as an Effective Date; Savings Provision
note under section 6001 of Title 18, Crimes and Criminal
Procedure.

SAVINGS PROVISION

Amendment by Pub. L. 91-452 not to affect any immu-
nity to which any individual is entitled under this sec-
tion by reason of any testimony given before the six-
tieth day following Oct. 15, 1970, see section 260 of Pub.
L. 91-452, set out as an Effective Date; Savings Provi-
sion note under section 6001 of Title 18, Crimes and
Criminal Procedure.

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

§ 80b-10. Disclosure of information by Commis-
sion

(a) Information available to public

The information contained in any registration
application or report or amendment thereto
filed with the Commission pursuant to any pro-
vision of this subchapter shall be made available
to the public, unless and except insofar as the
Commission, by rules and regulations upon its
own motion, or by order upon application, finds
that public disclosure is neither necessary nor
appropriate in the public interest or for the pro-
tection of investors. Photostatic or other copies
of information contained in documents filed
with the Commission under this subchapter and
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made available to the public shall be furnished
to any person at such reasonable charge and
under such reasonable limitations as the Com-
mission shall prescribe.
(b) Disclosure of fact of examination or inves-
tigation; exceptions

Subject to the provisions of subsections (c)
and (d) of section 80b-9 of this title and section
78x(c) of this title, the Commission, or any
member, officer, or employee thereof, shall not
make public the fact that any examination or
investigation under this subchapter is being
conducted, or the results of or any facts ascer-
tained during any such examination or inves-
tigation; and no member, officer, or employee of
the Commission shall disclose to any person
other than a member, officer, or employee of the
Commission any information obtained as a re-
sult of any such examination or investigation
except with the approval of the Commission.
The provisions of this subsection shall not
apply—

(1) in the case of any hearing which is public
under the provisions of section 80b-12 of this
title; or

(2) in the case of a resolution or request
from either House of Congress.

(¢) Disclosure by investment adviser of identity
of clients

No provision of this subchapter shall be con-
strued to require, or to authorize the Commis-
sion to require any investment adviser engaged
in rendering investment supervisory services to
disclose the identity, investments, or affairs of
any client of such investment adviser, except in-
sofar as such disclosure may be necessary or ap-
propriate in a particular proceeding or inves-
tigation having as its object the enforcement of
a provision or provisions of this subchapter or
for purposes of assessment of potential systemic
risk.

(Aug. 22, 1940, ch. 686, title II, §210, 54 Stat. 854;
Pub. L. 86-750, §13, Sept. 13, 1960, 74 Stat. 887;
Pub. L. 101-550, title II, §202(b)(2), Nov. 15, 1990,
104 Stat. 2715; Pub. L. 111-203, title IV, §405, title
IX, §929I(c), July 21, 2010, 124 Stat. 1574, 1858;
Pub. L. 111-257, §1(c), Oct. 5, 2010, 124 Stat. 2646.)

AMENDMENTS

2010—Subsec. (¢). Pub. L. 111-203, §405, inserted ‘‘or
for purposes of assessment of potential systemic risk”
before period at end.

Subsec. (d). Pub. L. 111-257 struck out subsec. (d).
Text read as follows: ‘‘Notwithstanding any other pro-
vision of law, the Commission shall not be compelled to
disclose any records or information provided to the
Commission under section 80b—4 of this title, or records
or information based upon or derived from such records
or information, if such records or information have
been obtained by the Commission for use in furtherance
of the purposes of this subchapter, including surveil-
lance, risk assessments, or other regulatory and over-
sight activities. Nothing in this subsection authorizes
the Commission to withhold information from the Con-
gress or prevent the Commission from complying with
a request for information from any other Federal de-
partment or agency requesting the information for pur-
poses within the scope of jurisdiction of that depart-
ment or agency, or complying with an order of a court
of the United States in an action brought by the United
States or the Commission. For purposes of section 552
of title 5, this subsection shall be considered a statute
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described in subsection (b)(3)(B) of such section 552.
Collection of information pursuant to section 80b-4 of
this title shall be an administrative action involving
an agency against specific individuals or agencies pur-
suant to section 3518(c)(1) of title 44.”

Pub. L. 111-203, §929I(c), added subsec. (d).

1990—Subsec. (b). Pub. L. 101-550 substituted ‘‘sub-
sections (¢) and (d) of section 80b-9 of this title and sec-
tion 78x(c) of this title” for ‘‘subsections (c¢) and (e) of
section 80b-9 of this title’.

1960—Subsec. (b). Pub. L. 86-750 inserted ‘¢, or any
member, officer, or employee thereof,”” after ‘‘the Com-
mission’’, and inserted proscription against disclosing
information to any person not a member, officer, or
employee of the Commission.

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by section 929I(c) of Pub. L. 111-203 effec-
tive 1 day after July 21, 2010, except as otherwise pro-
vided, see section 4 of Pub. L. 111-203, set out as an Ef-
fective Date note under section 5301 of Title 12, Banks
and Banking.

Amendment by section 405 of Pub. L. 111-203 effective
1 year after July 21, 2010, except that any investment
adviser may, at the discretion of the investment ad-
viser, register with the Commission under the Invest-
ment Advisers Act of 1940 during that 1-year period,
subject to the rules of the Commission, and except as
otherwise provided, see section 419 of Pub. L. 111-203,
set out as a note under section 80b-2 of this title.

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

STUDY ON IMPROVED INVESTOR ACCESS TO INFORMATION
ON INVESTMENT ADVISERS AND BROKER-DEALERS

Pub. L. 111-203, title IX, §919B, July 21, 2010, 124 Stat.
1838, provided that:

“(a) STUDY.—

‘(1) IN GENERAL.—Not later than 6 months after the
date of enactment of this Act [July 21, 2010], the Com-
mission shall complete a study, including recom-
mendations, of ways to improve the access of inves-
tors to registration information (including discipli-
nary actions, regulatory, judicial, and arbitration
proceedings, and other information) about registered
and previously registered investment advisers, asso-
ciated persons of investment advisers, brokers and
dealers and their associated persons on the existing
Central Registration Depository and Investment Ad-
viser Registration Depository systems, as well as
identify additional information that should be made
publicly available.

‘“(2) CONTENTS.—The study required by subsection
(a) shall include an analysis of the advantages and
disadvantages of further centralizing access to the in-
formation contained in the 2 systems, including—

““(A) identification of those data pertinent to in-
vestors; and

‘(B) the identification of the method and format
for displaying and publishing such data to enhance
accessibility by and utility to investors.

‘“(b) IMPLEMENTATION.—Not later than 18 months
after the date of completion of the study required by
subsection (a), the Commission shall implement any
recommendations of the study.”

[For definitions of terms used in section 919B of Pub.
L. 111-203, set out above, see section 5301 of Title 12,
Banks and Banking.]

INVESTOR ACCESS TO INFORMATION

Pub. L. 104-290, title III, §306, Oct. 11, 1996, 110 Stat.
3439, required the Securities and Exchange Commission
to provide for investor access to information concern-
ing disciplinary actions involving investment advisers,
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prior to repeal by Pub. L. 109-290, § 7(b)(2), Sept. 29, 2006,
120 Stat. 1321.

§ 80b-10a. Consultation
(a) Examination results and other information

(1) The appropriate Federal banking agency
shall provide the Commission upon request the
results of any examination, reports, records, or
other information to which such agency may
have access—

(A) with respect to the investment advisory
activities of any—
(i) bank holding company or savings and
loan holding company;
(ii) bank; or
(iii) separately identifiable department or
division of a bank,

that is registered under section 80b-3 of this
title; and

(B) in the case of a bank holding company or
savings and loan holding company or bank
that has a subsidiary or a separately identifi-
able department or division registered under
that section, with respect to the investment
advisory activities of such bank or bank hold-
ing company or savings and loan holding com-
pany.

(2) The Commission shall provide to the appro-
priate Federal banking agency upon request the
results of any examination, reports, records, or
other information with respect to the invest-
ment advisory activities of any bank holding
company or savings and loan holding company,
bank, or separately identifiable department or
division of a bank, which is registered under sec-
tion 80b-3 of this title.

(3) Notwithstanding any other provision of
law, the Commission and the appropriate Fed-
eral banking agencies shall not be compelled to
disclose any information provided under para-
graph (1) or (2). Nothing in this paragraph shall
authorize the Commission or such agencies to
withhold information from Congress, or prevent
the Commission or such agencies from comply-
ing with a request for information from any
other Federal department or agency or any self-
regulatory organization requesting the informa-
tion for purposes within the scope of its jurisdic-
tion, or complying with an order of a court of
the United States in an action brought by the
United States, the Commission, or such agen-
cies. For purposes of section 552 of title 5, this
paragraph shall be considered a statute de-
scribed in subsection (b)(3)(B) of such section
552.

(b) Effect on other authority

Nothing in this section shall limit in any re-
spect the authority of the appropriate Federal
banking agency with respect to such bank hold-
ing company or savings and loan holding com-
pany (or affiliates or subsidiaries thereof), bank,
or subsidiary, department, or division or a bank
under any other provision of law.

(c) Definition

For purposes of this section, the term ‘‘appro-
priate Federal banking agency’ shall have the
same meaning as given in section 1813 of title 12.

(Aug. 22, 1940, ch. 686, title II, §210A, as added
Pub. L. 106-102, title II, §220, Nov. 12, 1999, 113
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Stat. 1400; Pub. L. 109-351, title IV, §401(b)(2),
Oct. 18, 2006, 120 Stat. 1973.)

AMENDMENTS

2006—Subsecs. (a), (b). Pub. L. 109-351 substituted
‘““bank holding company or savings and loan holding
company’’ for ‘‘bank holding company’’ wherever ap-
pearing.

EFFECTIVE DATE

Section effective 18 months after Nov. 12, 1999, see
section 225 of Pub. L. 106-102, set out as an Effective
Date of 1999 Amendment note under section 77c of this
title.

§80b-11. Rules, regulations, and orders of Com-
mission

(a) Power of Commission

The Commission shall have authority from
time to time to make, issue, amend, and rescind
such rules and regulations and such orders as
are necessary or appropriate to the exercise of
the functions and powers conferred upon the
Commission elsewhere in this subchapter, in-
cluding rules and regulations defining technical,
trade, and other terms used in this subchapter,
except that the Commission may not define the
term ‘‘client’ for purposes of paragraphs (1) and
(2) of section 80b—6 of this title to include an in-
vestor in a private fund managed by an invest-
ment adviser, if such private fund has entered
into an advisory contract with such adviser. For
the purposes of its rules or regulations the Com-
mission may classify persons and matters with-
in its jurisdiction and prescribe different re-
quirements for different classes of persons or
matters.

(b) Effective date of regulations

Subject to the provisions of chapter 15 of title
44 and regulations prescribed under the author-
ity thereof, the rules and regulations of the
Commission under this subchapter, and amend-
ments thereof, shall be effective upon publica-
tion in the manner which the Commission shall
prescribe, or upon such later date as may be pro-
vided in such rules and regulations.

(c) Orders of Commission after notice and hear-
ing; type of notice

Orders of the Commission under this sub-
chapter shall be issued only after appropriate
notice and opportunity for hearing. Notice to
the parties to a proceeding before the Commis-
sion shall be given by personal service upon each
party or by registered mail or certified mail or
confirmed telegraphic notice to the party’s last
known business address. Notice to interested
persons, if any, other than parties may be given
in the same manner or by publication in the
Federal Register.

(d) Good faith compliance with rules and regula-
tions

No provision of this subchapter imposing any
liability shall apply to any act done or omitted
in good faith in conformity with any rule, regu-
lation, or order of the Commission, notwith-
standing that such rule, regulation, or order
may, after such act or omission, be amended or
rescinded or be determined by judicial or other
authority to be invalid for any reason.



Page 567

(e) Disclosure rules on private funds

The Commission and the Commodity Futures
Trading Commission shall, after consultation
with the Council but not later than 12 months
after July 21, 2010, jointly promulgate rules to
establish the form and content of the reports re-
quired to be filed with the Commission under
subsection! 80b-4(b) of this title and with the
Commodity Futures Trading Commission by in-
vestment advisers that are registered both
under this subchapter and the Commodity Ex-
change Act [7 U.S.C. 1 et seq.].

(g) 2 Standard of conduct

(1) In general

The Commission may promulgate rules to
provide that the standard of conduct for all
brokers, dealers, and investment advisers,
when providing personalized investment ad-
vice about securities to retail customers (and
such other customers as the Commission may
by rule provide), shall be to act in the best in-
terest of the customer without regard to the
financial or other interest of the broker, deal-
er, or investment adviser providing the advice.
In accordance with such rules, any material
conflicts of interest shall be disclosed and may
be consented to by the customer. Such rules
shall provide that such standard of conduct
shall be no less stringent than the standard
applicable to investment advisers under sec-
tion 80b-6(1) and (2) of this title when provid-
ing personalized investment advice about se-
curities, except the Commission shall not as-
cribe a meaning to the term ‘‘customer’ that
would include an investor in a private fund
managed by an investment adviser, where such
private fund has entered into an advisory con-
tract with such adviser. The receipt of com-
pensation based on commission or fees shall
not, in and of itself, be considered a violation
of such standard applied to a broker, dealer, or
investment adviser.

(2) Retail customer defined

For purposes of this subsection, the term
“‘retail customer” means a natural person, or
the legal representative of such natural per-
son, who—

(A) receives personalized investment ad-
vice about securities from a broker, dealer,
or investment adviser; and

(B) uses such advice primarily for per-
sonal, family, or household purposes.

(h) Other matters

The Commission shall—

(1) facilitate the provision of simple and
clear disclosures to investors regarding the
terms of their relationships with brokers,
dealers, and investment advisers, including
any material conflicts of interest; and

(2) examine and, where appropriate, promul-
gate rules prohibiting or restricting certain
sales practices, conflicts of interest, and com-
pensation schemes for brokers, dealers, and in-
vestment advisers that the Commission deems
contrary to the public interest and the protec-
tion of investors.

180 in original. Probably should be ‘“‘section’.
280 in original. No subsec. (f) has been enacted.
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(i) Harmonization of enforcement

The enforcement authority of the Commission
with respect to violations of the standard of
conduct applicable to an investment adviser
shall include—

(1) the enforcement authority of the Com-
mission with respect to such violations pro-
vided under this subchapter; and

(2) the enforcement authority of the Com-
mission with respect to violations of the
standard of conduct applicable to a broker or
dealer providing personalized investment ad-
vice about securities to a retail customer
under the Securities Exchange Act of 1934 [15
U.S.C. 78a et seq.], including the authority to
impose sanctions for such violations, and

the Commission shall seek to prosecute and
sanction violators of the standard of conduct ap-
plicable to an investment adviser under this
subchapter to same extent as the Commission
prosecutes and sanctions violators of the stand-
ard of conduct applicable to a broker or dealer
providing personalized investment advice about
securities to a retail customer under the Securi-
ties Exchange Act of 1934 [15 U.S.C. 78a et seq.].

(Aug. 22, 1940, ch. 686, title II, §211, 54 Stat. 855;
Pub. L. 86-507, §1(16), June 11, 1960, 74 Stat. 201;
Pub. L. 86-750, §14, Sept. 13, 1960, 74 Stat. 888;
Pub. L. 100-181, title VII, §705, Dec. 4, 1987, 101
Stat. 1264; Pub. L. 111-203, title IV, §406, title IX,
§913(2)(2), (h)(2), July 21, 2010, 124 Stat. 1574, 1828,
1829.)

REFERENCES IN TEXT

The Commodity Exchange Act, referred to in subsec.
(e), is act Sept. 21, 1922, ch. 369, 42 Stat. 998, which is
classified generally to chapter 1 (§1 et seq.) of Title 7,
Agriculture. For complete classification of this Act to
the Code, see section 1 of Title 7 and Tables.

The Securities Exchange Act of 1934, referred to in
subsec. (i), is act June 6, 1934, ch. 404, 48 Stat. 881, which
is classified principally to chapter 2B (§78a et seq.) of
this title. For complete classification of this Act to the
Code, see section 78a of this title and Tables.

AMENDMENTS

2010—Subsec. (a). Pub. L. 111-203, §406(1), inserted
¢, including rules and regulations defining technical,
trade, and other terms used in this subchapter, except
that the Commission may not define the term ‘client’
for purposes of paragraphs (1) and (2) of section 80b-6 of
this title to include an investor in a private fund man-
aged by an investment adviser, if such private fund has
entered into an advisory contract with such adviser”
after ‘‘elsewhere in this subchapter’.

Subsec. (e). Pub. L. 111-203, §406(2), which directed ad-
dition of subsec. (e) at end of section, was executed by
adding subsec. (e) after subsec. (d) to reflect the prob-
able intent of Congress. See Effective Date of 2010
Amendment notes below.

Subsecs. (g), (h). Pub. L. 111-203, §913(g)(2), added sub-
secs. (g) and (h).

Subsec. (i). Pub. L. 111-203, §913(h)(2), added subsec.

(i).

1987—Subsec. (b). Pub. L. 100-181 substituted ‘‘chapter
15 of title 44> for ‘‘the Federal Register Act’’.

1960—Subsec. (a). Pub. L. 86-750 inserted ‘‘functions
and”.

Subsec. (¢). Pub. L. 86-507 inserted ‘‘or certified mail”’
after ‘‘registered mail”’.

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by section 913(g)(2), (h)(2) of Pub. L.
111203 effective 1 day after July 21, 2010, except as
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otherwise provided, see section 4 of Pub. L. 111-203, set
out as an Effective Date note under section 5301 of Title
12, Banks and Banking.

Amendment by section 406 of Pub. L. 111-203 effective
1 year after July 21, 2010, except that any investment
adviser may, at the discretion of the investment ad-
viser, register with the Commission under the Invest-
ment Advisers Act of 1940 during that 1-year period,
subject to the rules of the Commission, and except as
otherwise provided, see section 419 of Pub. L. 111-203,
set out as a note under section 80b-2 of this title.

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

STUDY ON ENHANCING INVESTMENT ADVISER
EXAMINATIONS

Pub. L. 111-208, title IX, §914, July 21, 2010, 124 Stat.
1830, provided that:

‘‘(a) STUDY REQUIRED.—

‘(1) IN GENERAL.—The Commission shall review and
analyze the need for enhanced examination and en-
forcement resources for investment advisers.

‘“(2) AREAS OF CONSIDERATION.—The study required
by this subsection shall examine—

‘“(A) the number and frequency of examinations
of investment advisers by the Commission over the
5 years preceding the date of the enactment of this
subtitle [July 21, 2010];

‘“(B) the extent to which having Congress author-
ize the Commission to designate one or more self-
regulatory organizations to augment the Commis-
sion’s efforts in overseeing investment advisers
would improve the frequency of examinations of in-
vestment advisers; and

“(C) current and potential approaches to examin-
ing the investment advisory activities of dually
registered broker-dealers and investment advisers
or affiliated broker-dealers and investment advis-
ers.

““(b) REPORT REQUIRED.—The Commission shall report
its findings to the Committee on Financial Services of
the House of Representatives and the Committee on
Banking, Housing, and Urban Affairs of the Senate, not
later than 180 days after the date of enactment of this
subtitle [July 21, 2010], and shall use such findings to
revise its rules and regulations, as necessary. The re-
port shall include a discussion of regulatory or legisla-
tive steps that are recommended or that may be nec-
essary to address concerns identified in the study.”

[For definitions of terms used in section 914 of Pub.
L. 111-203, set out above, see section 5301 of Title 12,
Banks and Banking.]

§ 80b-12. Hearings

Hearings may be public and may be held be-
fore the Commission, any member or members
thereof, or any officer or officers of the Commis-
sion designated by it, and appropriate records
thereof shall be kept.

(Aug. 22, 1940, ch. 686, title II, §212, 54 Stat. 855.)
TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

§ 80b-13. Court review of orders
(a) Petition; jurisdiction; findings of Commission;
additional evidence; finality

Any person or party aggrieved by an order is-
sued by the Commission under this subchapter
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may obtain a review of such order in the United
States court of appeals within any circuit
wherein such person resides or has his principal
office or place of business, or in the United
States Court of Appeals for the District of Co-
lumbia, by filing in such court, within sixty
days after the entry of such order, a written pe-
tition praying that the order of the Commission
be modified or set aside in whole or in part. A
copy of such petition shall be forthwith trans-
mitted by the clerk of the court to any member
of the Commission, or any officer thereof des-
ignated by the Commission for that purpose, and
thereupon the Commission shall file in the court
the record upon which the order complained of
was entered, as provided in section 2112 of title
28. Upon the filing of such petition such court
shall have jurisdiction, which upon the filing of
the record shall be exclusive, to affirm, modify,
or set aside such order, in whole or in part. No
objection to the order of the Commission shall
be considered by the court unless such objection
shall have been urged before the Commaission or
unless there were reasonable grounds for failure
so to do. The findings of the Commission as to
the facts, if supported by substantial evidence,
shall be conclusive. If application is made to the
court for leave to adduce additional evidence,
and it is shown to the satisfaction of the court
that such additional evidence is material and
that there were reasonable grounds for failure to
adduce such evidence in the proceeding before
the Commission, the court may order such addi-
tional evidence to be taken before the Commis-
sion and to be adduced upon the hearing in such
manner and upon such terms and conditions as
to the court may seem proper. The Commission
may modify its findings as to the facts by reason
of the additional evidence so taken, and it shall
file with the court such modified or new find-
ings, which, if supported by substantial evi-
dence, shall be conclusive, and its recommenda-
tion, if any, for the modification or setting aside
of the original order. The judgment and decree
of the court affirming, modifying, or setting
aside, in whole or in part, any such order of the
Commission shall be final, subject to review by
the Supreme Court of the United States upon
certiorari or certification as provided in section
1254 of title 28.

(b) Stay of Commission’s order

The commencement of proceedings under sub-
section (a) of this section shall not, unless spe-
cifically ordered by the court, operate as a stay
of the Commission’s order.

(Aug. 22, 1940, ch. 686, title II, §213, 54 Stat. 855;
June 25, 1948, ch. 646, §32(a), 62 Stat. 991; May 24,
1949, ch. 139, §127, 63 Stat. 107; Pub. L. 85-791, § 26,
Aug. 28, 1958, 72 Stat. 949; Pub. L. 100-181, title
VII, §706, Dec. 4, 1987, 101 Stat. 1264; Pub. L.
111-203, title IX, §985(e)(3), July 21, 2010, 124 Stat.
1935.)

AMENDMENTS

2010—Subsec. (a). Pub. L. 111-203 substituted ‘‘prin-
cipal office or place of business’ for ‘“‘principal place of
business’’.

1987—Subsec. (a). Pub. L. 100-181 substituted ‘‘section
1254 of title 28" for ‘‘sections 239 and 240 of the Judicial
Code, as amended”.

1958—Subsec. (a). Pub. L. 85-791, in second sentence,
substituted ‘‘transmitted by the clerk of the court to
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any member of the Commission, or” for ‘‘served upon
any member of the Commission, or upon’’, substituted
“file in the court” for ‘‘certify and file in the court a
transcript of”’, and inserted ‘‘as provided in section 2112
of title 28”’, and which, in third sentence, substituted
“petition” for ‘‘transcript’”, and ‘‘jurisdiction, which
upon the filing of the record shall be exclusive’ for ‘‘ex-
clusive jurisdiction’.

CHANGE OF NAME

Act June 25, 1948, eff. Sept. 1, 1948, as amended by act
May 24, 1949, substituted ‘‘court of appeals’ for ‘‘circuit
court of appeals”.

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective 1 day after
July 21, 2010, except as otherwise provided, see section
4 of Pub. L. 111-203, set out as an Effective Date note
under section 5301 of Title 12, Banks and Banking.

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

§ 80b-14. Jurisdiction of offenses and suits
(a) In general

The district courts of the United States and
the United States courts of any Territory or
other place subject to the jurisdiction of the
United States shall have jurisdiction of viola-
tions of this subchapter or the rules, regula-
tions, or orders thereunder, and, concurrently
with State and Territorial courts, of all suits in
equity and actions at law brought to enforce any
liability or duty created by, or to enjoin any
violation of this subchapter or the rules, regula-
tions, or orders thereunder. Any criminal pro-
ceeding may be brought in the district wherein
any act or transaction constituting the viola-
tion occurred. Any suit or action to enforce any
liability or duty created by, or to enjoin any
violation of this subchapter or rules, regula-
tions, or orders thereunder, may be brought in
any such district or in the district wherein the
defendant is an inhabitant or transacts business,
and process in such cases may be served in any
district of which the defendant is an inhabitant
or transacts business or wherever the defendant
may be found. In any action or proceeding insti-
tuted by the Commission under this subchapter
in a United States district court for any judicial
district, a subpoena issued to compel the attend-
ance of a witness or the production of docu-
ments or tangible things (or both) at a hearing
or trial may be served at any place within the
United States. Rule 45(c)(3)(A)(ii) of the Federal
Rules of Civil Procedure shall not apply to a
subpoena issued under the preceding sentence.
Judgments and decrees so rendered shall be sub-
ject to review as provided in sections 1254, 1291,
1292, and 1294 of title 28. No costs shall be as-
sessed for or against the Commission in any pro-
ceeding under this subchapter brought by or
against the Commission in any court.

(b) Extraterritorial jurisdiction

The district courts of the United States and
the United States courts of any Territory shall
have jurisdiction of an action or proceeding
brought or instituted by the Commission or the
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United States alleging a violation of section
80b-6 of this title involving—

(1) conduct within the United States that
constitutes significant steps in furtherance of
the violation, even if the violation is commit-
ted by a foreign adviser and involves only for-
eign investors; or

(2) conduct occurring outside the United
States that has a foreseeable substantial ef-
fect within the United States.

(Aug. 22, 1940, ch. 686, title II, §214, 54 Stat. 856;
Pub. L. 100-181, title VII, §707, Dec. 4, 1987, 101
Stat. 1264; Pub. L. 101-429, title IV, §403, Oct. 15,
1990, 104 Stat. 951; Pub. L. 111-203, title IX,
§§ 929E(d), 929P(b)(3), July 21, 2010, 124 Stat. 1853,
1865.)

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
subsec. (a), are set out in the Appendix to Title 28, Ju-
diciary and Judicial Procedure.

AMENDMENTS

2010—Pub. L. 111-203, §929P(b)(3), designated existing
provisions as subsec. (a), inserted heading, and added
subsec. (b).

Pub. L. 111-203, §929E(d), inserted ‘‘In any action or
proceeding instituted by the Commission under this
subchapter in a United States district court for any ju-
dicial district, a subpoena issued to compel the attend-
ance of a witness or the production of documents or
tangible things (or both) at a hearing or trial may be
served at any place within the United States. Rule
45(c)(3)(A)(i1) of the Federal Rules of Civil Procedure
shall not apply to a subpoena issued under the preced-
ing sentence.” after ‘‘defendant may be found.”

1990—Pub. L. 101429 inserted ‘‘and actions at law
brought to enforce any liability or duty created by, or”
after ‘‘all suits in equity’ and ‘‘to enforce any liability
or duty created by, or”’ after ‘‘Any suit or action’.

1987—Pub. L. 100-181 substituted ‘‘sections 1254, 1291,
1292, and 1294 of title 28" for ‘‘sections 128 and 240 of the
Judicial Code, as amended, and section 7, as amended,
of the Act entitled ‘An Act to establish a court of ap-
peals for the District of Columbia’, approved February
9, 1893"".

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective 1 day after
July 21, 2010, except as otherwise provided, see section
4 of Pub. L. 111-203, set out as an Effective Date note
under section 5301 of Title 12, Banks and Banking.

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101-429 effective Oct. 15, 1990,
with provisions relating to civil penalties and account-
ing and disgorgement, see section 1(c)(1), (2) of Pub. L.
101429, set out in a note under section 77g of this title.

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

§ 80b-15. Validity of contracts
(a) Waiver of compliance as void

Any condition, stipulation, or provision bind-
ing any person to waive compliance with any
provision of this subchapter or with any rule,
regulation, or order thereunder shall be void.
(b) Rights affected by invalidity

Every contract made in violation of any provi-
sion of this subchapter and every contract here-
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tofore or hereafter made, the performance of
which involves the violation of, or the continu-
ance of any relationship or practice in violation
of any provision of this subchapter, or any rule,
regulation, or order thereunder, shall be void (1)
as regards the rights of any person who, in viola-
tion of any such provision, rule, regulation, or
order, shall have made or engaged in the per-
formance of any such contract, and (2) as re-
gards the rights of any person who, not being a
party to such contract, shall have acquired any
right thereunder with actual knowledge of the
facts by reason of which the making or perform-
ance of such contract was in violation of any
such provision.

(Aug. 22, 1940, ch. 686, title II, §215, 54 Stat. 856.)
TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

§ 80b-16. Omitted
CODIFICATION

Section, act Aug. 22, 1940, ch. 686, title II, §216, 54
Stat. 857, which required the Securities and Exchange
Commission to submit an annual report to Congress on
the work of the Commission, terminated, effective May
15, 2000, pursuant to section 3003 of Pub. L. 104-66, as
amended, set out as a note under section 1113 of Title
31, Money and Finance. See, also, page 191 of House
Document No. 103-7.

§ 80b-17. Penalties

Any person who willfully violates any provi-
sion of this subchapter, or any rule, regulation,
or order promulgated by the Commission under
authority thereof, shall, upon conviction, be
fined not more than $10,000, imprisoned for not
more than five years, or both.

(Aug. 22, 1940, ch. 686, title II, §217, 54 Stat. 857;
Pub. L. 86-750, §15, Sept. 13, 1960, 74 Stat. 888;
Pub. L. 94-29, §27(f), June 4, 1975, 89 Stat. 163.)

AMENDMENTS

1975—Pub. L. 94-29 substituted ‘‘imprisoned for not
more than five years’” for ‘“‘imprisoned for not more
than two years”.

1960—Pub. L. 86-750 inserted ‘‘, or any rule, regula-
tion or order promulgated by the Commission under au-
thority thereof,”.

EFFECTIVE DATE OF 1975 AMENDMENT

Amendment by Pub. L. 94-29 effective June 4, 1975,
see section 31(a) of Pub. L. 94-29, set out as a note under
section 78b of this title.

§80b-18. Hiring and leasing authority of Com-
mission

The provisions of section 78d(b) of this title
shall be applicable with respect to the power of
the Commission—

(1) to appoint and fix the compensation of
such other employees as may be necessary for
carrying out its functions under this sub-
chapter, and

(2) to lease and allocate such real property
as may be necessary for carrying out its func-
tions under this subchapter.

TITLE 15—COMMERCE AND TRADE
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(Aug. 22, 1940, ch. 686, title II, §218, 54 Stat. 857;
Oct. 28, 1949, ch. 782, title XI, §1106(a), 63 Stat.
972; Pub. L. 101-550, title I, §104(d), Nov. 15, 1990,
104 Stat. 2714.)

AMENDMENTS

1990—Pub. L. 101-550 amended section generally. Prior
to amendment, section related to appointment and
compensation of employees.

1949—Act Oct. 28, 1949, substituted ‘‘Classification Act
of 1949 for ‘‘Classification Act of 1923"’.

REPEALS

Act Oct. 28, 1949, ch. 782, cited as a credit to this sec-
tion, was repealed (subject to a savings clause) by Pub.
L. 89-554, Sept. 6, 1966, §8, 80 Stat. 632, 655.

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

§80b-18a. State regulation of investment advis-
ers

(a) Jurisdiction of State regulators

Nothing in this subchapter shall affect the ju-
risdiction of the securities commissioner (or any
agency or officer performing like functions) of
any State over any security or any person inso-
far as it does not conflict with the provisions of
this subchapter or the rules and regulations
thereunder.

(b) Dual compliance purposes

No State may enforce any law or regulation
that would require an investment adviser to
maintain any books or records in addition to
those required under the laws of the State in
which it maintains its principal office and place
of business, if the investment adviser—

(1) is registered or licensed as such in the
State in which it maintains its principal office
and place of business; and

(2) is in compliance with the applicable
books and records requirements of the State
in which it maintains its principal office and
place of business.

(c¢) Limitation on capital and bond requirements

No State may enforce any law or regulation
that would require an investment adviser to
maintain a higher minimum net capital or to
post any bond in addition to any that is required
under the laws of the State in which it main-
tains its principal office and place of business, if
the investment adviser—

(1) is registered or licensed as such in the
State in which it maintains its principal office
and place of business; and

(2) is in compliance with the applicable net
capital or bonding requirements of the State
in which it maintains its principal office and
place of business.

(d) National de minimis standard

No law of any State or political subdivision
thereof requiring the registration, licensing, or
qualification as an investment adviser shall re-
quire an investment adviser to register with the
securities commissioner of the State (or any
agency or officer performing like functions) or
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to comply with such law (other than any provi-
sion thereof prohibiting fraudulent conduct) if
the investment adviser—
(1) does not have a place of business located
within the State; and
(2) during the preceding 12-month period, has
had fewer than 6 clients who are residents of
that State.

(Aug. 22, 1940, ch. 686, title II, §222, as added Pub.
L. 86-750, §16, Sept. 13, 1960, 74 Stat. 888; amend-
ed Pub. L. 104-290, title III, §304, Oct. 11, 1996, 110
Stat. 3438; Pub. L. 105-353, title III, §301(d)(2),
Nov. 3, 1998, 112 Stat. 3237; Pub. L. 111-203, title
IX, §985(e)(4), July 21, 2010, 124 Stat. 1935.)

AMENDMENTS

2010—Subsecs. (b), (c). Pub. L. 111-203 substituted
“principal office and place of business” for ‘‘principal
place of business’” wherever appearing.

1998—Subsec. (b)(2). Pub. L. 105-353 substituted ‘‘prin-
cipal”’ for “‘principle”.

1996—Pub. L. 104-290 substituted ‘‘regulation’” for
‘“‘control” in section catchline and amended text gener-
ally, designating existing provisions as subsec. (a), in-
serting heading, and adding subsecs. (b) to (d).

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective 1 day after
July 21, 2010, except as otherwise provided, see section
4 of Pub. L. 111-203, set out as an Effective Date note
under section 5301 of Title 12, Banks and Banking.

EFFECTIVE DATE OF 1996 AMENDMENT

Amendment by Pub. L. 104-290 effective 270 days after
Oct. 11, 1996, see section 308(a) of Pub. L. 104-290, as
amended, set out as a note under section 80b-2 of this
title.

§ 80b-18b. Custody of client accounts

An investment adviser registered under this
subchapter shall take such steps to safeguard
client assets over which such adviser has cus-
tody, including, without limitation, verification
of such assets by an independent public account-
ant, as the Commission may, by rule, prescribe.

(Aug. 22, 1940, ch. 686, title II, §223, as added Pub.
L. 111-203, title IV, §411, July 21, 2010, 124 Stat.
15717.)

EFFECTIVE DATE

Section effective 1 year after July 21, 2010, except
that any investment adviser may, at the discretion of
the investment adviser, register with the Commission
under the Investment Advisers Act of 1940 during that
1-year period, subject to the rules of the Commission,
and except as otherwise provided, see section 419 of
Pub. L. 111-203, set out as an Effective Date of 2010
Amendment note under section 80b-2 of this title.

§80b-18c. Rule of construction relating to the
Commodities Exchange Act

Nothing in this subchapter shall relieve any
person of any obligation or duty, or affect the
availability of any right or remedy available to
the Commodity Futures Trading Commission or
any private party, arising under the Commodity
Exchange Act (7 U.S.C. 1 et seq.) governing com-
modity pools, commodity pool operators, or
commodity trading advisors.

(Aug. 22, 1940, ch. 686, title II, §224, as added Pub.

L. 111-203, title IV, §414, July 21, 2010, 124 Stat.
1578.)

TITLE 15—COMMERCE AND TRADE

REFERENCES IN TEXT

The Commodity Exchange Act, referred to in text, is
act Sept. 21, 1922, ch. 369, 42 Stat. 998, which is classified
generally to chapter 1 (§1 et seq.) of Title 7, Agri-
culture. For complete classification of this Act to the
Code, see section 1 of Title 7 and Tables.

EFFECTIVE DATE

Section effective 1 year after July 21, 2010, except
that any investment adviser may, at the discretion of
the investment adviser, register with the Commission
under the Investment Advisers Act of 1940 during that
1-year period, subject to the rules of the Commission,
and except as otherwise provided, see section 419 of
Pub. L. 111-203, set out as an Effective Date of 2010
Amendment note under section 80b-2 of this title.

§ 80b-19. Separability

If any provision of this subchapter or the ap-
plication of such provision to any person or cir-
cumstances shall be held invalid, the remainder
of the subchapter and the application of such
provision to persons or circumstances other
than those as to which it is held invalid shall
not be affected thereby.

(Aug. 22, 1940, ch. 686, title II, §219, 54 Stat. 857.)
§ 80b—20. Short title

This subchapter may be cited as the ‘‘Invest-
ment Advisers Act of 1940”°.

(Aug. 22, 1940, ch. 686, title II, §220, 54 Stat. 857.)
SHORT TITLE OF 2010 AMENDMENT

Pub. L. 111-203, title IV, §401, July 21, 2010, 124 Stat.
1570, provided that: ‘This title [enacting sections
80b-18b and 80b-18c of this title, amending sections
80b-2, 80b-3, 80b-3a, 80b-4, 80b-5, 80b-10, and 80b-11 of
this title, and enacting provisions set out as notes
under sections 77b and 80b-2 of this title] may be cited
as the ‘Private Fund Investment Advisers Registration
Act of 2010°.”

SHORT TITLE OF 1996 AMENDMENT

Pub. L. 104-290, title III, §301, Oct. 11, 1996, 110 Stat.
3436, provided that: ““This title [enacting section 80b-3a
of this title, amending sections 80b-2, 80b-3, and 80b-18a
of this title and section 1002 of Title 29, Labor, and en-
acting provisions set out as notes under sections 80b-2,
80b-3a, and 80b-10 of this title and section 1002 of Title
29] may be cited as the ‘Investment Advisers Super-
vision Coordination Act’.”

§ 80b-21. Effective date

This subchapter shall become effective on No-
vember 1, 1940.

(Aug. 22, 1940, ch. 686, title II, §221, 54 Stat. 857.)





