§275.204-1 Amendments to Form ADV.

(a) When amendment is required. You
must amend your Form ADV (17 CFR
279.1):

(1) At least annually, within 90 days
of the end of your fiscal year; and

(2) More frequently, if required by
the instructions to Form ADV.

(b) Electronic filing of amendments. (1)
Subject to paragraph (c) of this sec-
tion, you must file all amendments to
Part 1A of Form ADV and Part 2A of
Form ADV electronically with the
TIARD, unless you have received a con-
tinuing hardship exemption under
§275.203-3. You are not required to file
with the Commission amendments to
brochure supplements required by Part
2B of Form ADV.

(2) If you have received a continuing
hardship exemption under §275.203-3,
you must, when you are required to

17 CFR Ch. Il (4-1-14 Edition)

amend your Form ADYV, file a com-
pleted Part 1A and Part 2A of Form
ADYV on paper with the SEC by mailing
it to FINRA.

NOTE TO PARAGRAPHS (a) AND (b): Informa-
tion on how to file with the IARD is avail-
able on our Web site at htip:/www.sec.gov/
iard. For the annual updating amendment:
Summaries of material changes that are not
included in the adviser’s brochure must be
filed with the Commission as an exhibit to
Part 2A in the same electronic file; and if
you are not required to prepare a brochure,
a summary of material changes, or an an-
nual updating amendment to your brochure,
you are not required to file them with the
Commission. See the instructions for Part
2A of Form ADV.

(c) Transition to electronic filing. If you
are required to file a brochure and your
fiscal year ends on or after December
31, 2010, you must amend your Form
ADV by electronically filing with the
TIARD one or more brochures that sat-
isfy the requirements of Part 2A of
Form ADV (as amended effective Octo-
ber 12, 2010) as part of the next annual
updating amendment that you are re-
quired to file.

(d) Filing fees. You must pay FINRA
(the operator of the TARD) an initial
filing fee when you first electronically
file Part 1A of Form ADV. After you
pay the initial filing fee, you must pay
an annual filing fee each time you file
your annual updating amendment. No
portion of either fee is refundable. The
Commission has approved the filing
fees. Your amended Form ADV will not
be accepted by FINRA, and thus will
not be considered filed with the Com-
mission, until you have paid the filing
fee.

(e) Amendments to Form ADV are re-
ports. Each amendment required to be
filed under this section is a ‘‘report”
within the meaning of sections 204 and
207 of the Act (156 U.S.C. 80b-4 and 80b-
7.

[656 FR 57450, Sept. 22, 2000; 65 FR 81738, Dec.
27, 2000, as amended at 68 FR 42248, July 17,
2003; 73 FR 4694, Jan. 28, 2008; 75 FR 49267,
Aug. 12, 2010; 76 FR 43013, July 19, 2011]
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§275.204-3 Delivery of brochures and
brochure supplements.

(a) General requirements. If you are
registered under the Act as an invest-
ment adviser, you must deliver a bro-
chure and one or more brochure supple-
ments to each client or prospective cli-
ent that contains all information re-
quired by Part 2 of Form ADV [17 CFR
279.1].

(b) Delivery requirements. Subject to
paragraph (g), you (or a supervised per-
son acting on your behalf) must:
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(1) Deliver to a client or prospective
client your current brochure before or
at the time you enter into an invest-
ment advisory contract with that cli-
ent.

(2) Deliver to each client, annually
within 120 days after the end of your
fiscal year and without charge, if there
are material changes in your brochure
since your last annual updating amend-
ment:

(i) A current brochure, or

(ii) The summary of material
changes to the brochure as required by
Item 2 of Form ADV, Part 2A that of-
fers to provide your current brochure
without charge, accompanied by the
Web site address (if available) and an e-
mail address (if available) and tele-
phone number by which a client may
obtain the current brochure from you,
and the Web site address for obtaining
information about you through the In-
vestment Adviser Public Disclosure
(IAPD) system.

(3) Deliver to each client or prospec-
tive client a current brochure supple-
ment for a supervised person before or
at the time that supervised person be-
gins to provide advisory services to the
client; provided, however, that if in-
vestment advice for a client is provided
by a team comprised of more than five
supervised persons, a current brochure
supplement need only be delivered to
that client for the five supervised per-
sons with the most significant respon-
sibility for the day-to-day advice pro-
vided to that client. For purposes of
this section, a supervised person will
provide advisory services to a client if
that supervised person will:

(i) Formulate investment advice for
the client and have direct client con-
tact; or

(ii) Make discretionary investment
decisions for the client, even if the su-
pervised person will have no direct cli-
ent contact.

(4) Deliver the following to each cli-
ent promptly after you create an
amended brochure or brochure supple-
ment, as applicable, if the amendment
adds disclosure of an event, or materi-
ally revises information already dis-
closed about an event, in response to
Item 9 of Part 2A of Form ADV or Item
3 of Part 2B of Form ADV (Disciplinary
Information), respectively, (i) the

§275.204-3

amended brochure or brochure supple-
ment, as applicable, along with a state-
ment describing the material facts re-
lating to the change in disciplinary in-
formation, or (ii) a statement describ-
ing the material facts relating to the
change in disciplinary information.

(c) Exceptions to delivery requirement.
(1) You are not required to deliver a
brochure to a client:

(i) That is an investment company
registered under the Investment Com-
pany Act of 1940 [15 U.S.C. 80a-1 to 80a—
64] or a business development company
as defined in that Act, provided that
the advisory contract with that client
meets the requirements of section 15(c)
of that Act [15 U.S.C. 80a-15(c)]; or

(ii) Who receives only impersonal in-
vestment advice for which you charge
less than $500 per year.

(2) You are not required to deliver a
brochure supplement to a client:

(i) To whom you are not required to
deliver a brochure under subparagraph
(c)(1) of this section;

(ii) Who receives only impersonal in-
vestment advice; or

(iii) Who is an officer, employee, or
other person related to the adviser that
would be a ‘‘qualified client” of your
firm under §275.205-3(d)(1)(iii).

(d) Wrap fee program brochures. (1) If
you are a sponsor of a wrap fee pro-
gram, then the brochure that para-
graph (b) of this section requires you to
deliver to a client or prospective client
of the wrap fee program must be a wrap
fee program brochure containing all
the information required by Part 2A,
Appendix 1 of Form ADV. Any addi-
tional information in a wrap fee pro-
gram brochure must be limited to in-
formation applicable to wrap fee pro-
grams that you sponsor.

(2) You do not have to deliver a wrap
fee program brochure if another spon-
sor of the wrap fee program delivers, to
the client or prospective client of the
wrap fee program, a wrap fee program
brochure containing all the informa-
tion required by Part 2A, Appendix 1 of
Form ADV.

NOTE TO PARAGRAPH (d): A wrap fee pro-
gram brochure does not take the place of any
brochure supplements that you are required
to deliver under paragraph (b) of this sec-
tion.
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(e) Multiple brochures. If you provide
substantially different advisory serv-
ices to different clients, you may pro-
vide them with different brochures, so
long as each client receives all infor-
mation about the services and fees that
are applicable to that client. The bro-
chure you deliver to a client may omit
any information required by Part 2A of
Form ADYV if the information does not
apply to the advisory services or fees
that you will provide or charge, or that
you propose to provide or charge, to
that client.

(f) Other disclosure obligations. Deliv-
ering a brochure or brochure supple-
ment in compliance with this section
does not relieve you of any other dis-
closure obligations you have to your
advisory clients or prospective clients
under any federal or state laws or regu-
lations.

(g) Transition rule. (1) Within 60 days
after the date by which you are first
required by §275.204-1(c) to electroni-
cally file your brochure(s) with the
Commission, you must deliver to each
of your existing clients your current
brochure and all current brochure sup-
plements as required by Part 2 of Form
ADV.

(2) As of the date by which you are
first required to electronically file
your brochure(s) with the Commission,
you must begin using your current bro-
chure and current brochure supple-
ments as required by Part 2 of Form
ADYV to comply with the requirements
of this section pertaining to initial de-
livery to new and prospective clients.

(h) Definitions. For purposes of this
section:

(1) Impersonal investment advice means
investment advisory services that do
not purport to meet the objectives or
needs of specific individuals or ac-
counts.

(2) Current brochure and current bro-
chure supplement mean the most recent
revision of the brochure or brochure
supplement, including all amendments
to date.

(3) Sponsor of a wrap fee program
means an investment adviser that is
compensated under a wrap fee program
for sponsoring, organizing, or admin-
istering the program, or for selecting,
or providing advice to clients regarding

17 CFR Ch. Il (4-1-14 Edition)

the selection of, other investment ad-
visers in the program.

(4) Supervised person means any of
your officers, partners or directors (or
other persons occupying a similar sta-
tus or performing similar functions) or
employees, or any other person who
provides investment advice on your be-
half.

(5) Wrap fee program means an advi-
sory program under which a specified
fee or fees not based directly upon
transactions in a client’s account is
charged for investment advisory serv-
ices (which may include portfolio man-
agement or advice concerning the se-
lection of other investment advisers)
and the execution of client trans-
actions.

[75 FR 49268, Aug. 12, 2010]
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§275.205-1 Definition of “investment
performance” of an investment
company and “investment record”
of an appropriate index of securi-
ties prices.

(a) Investment performance of an in-
vestment company for any period shall
mean the sum of:

(1) The change in its net asset value
per share during such period;

(2) The value of its cash distributions
per share accumulated to the end of
such period; and

(3) The value of capital gains taxes
per share paid or payable on undistrib-
uted realized long-term capital gains
accumulated to the end of such period;
expressed as a percentage of its net
asset value per share at the beginning
of such period. For this purpose, the
value of distributions per share of real-
ized capital gains, of dividends per
share paid from investment income and
of capital gains taxes per share paid or
payable on undistributed realized long-
term capital gains shall be treated as
reinvested in shares of the investment
company at the net asset value per
share in effect at the close of business
on the record date for the payment of
such distributions and dividends and
the date on which provision is made for
such taxes, after giving effect to such
distributions, dividends and taxes.

(b) Investment record of an appropriate
index of securities prices for any period
shall mean the sum of:

(1) The change in the level of the
index during such period; and

(2) The value, computed consistently
with the index, of cash distributions
made by companies whose securities
comprise the index accumulated to the
end of such period; expressed as a per-
centage of the index level at the begin-
ning of such period. For this purpose
cash distributions on the securities
which comprise the index shall be
treated as reinvested in the index at
least as frequently as the end of each
calendar quarter following the pay-
ment of the dividend.
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§275.205-1

EXHIBIT |
[METHOD OF COMPUTING THE INVESTMENT RECORD OF THE STANDARD & POOR’S 500 STOCK COMPOSITE INDEX FOR CALENDAR 1971]

Quarterly dividend yield-composite
index
Quarterly ending— Index value !
Quarterly percent3
Annual percent? (Va of ér?nual)g
Dec. 1970 92,15 | s e ———————
Mar. 1971 100.31 3.10 0.78
June 1971 99.70 3.1 .78
Sept. 1971 . 98.34 3.14 79
Dec. 1971 ........ 102.09 3.01 .75

1Source: Standard & Poor’s Trade and Securities Statistics, Jan. 1972, p. 33.
2/d. See Standard & Poor's Trade and Securities Statistics Security and Price Index Record—1970 Edition, p. 133 for expla-

nation of quarterly dividend yield.

3Quarterly percentages have been founded to two decimal places.

Change in index value for 1971: 102.09 — 92.15
=9.94.

Quarter ending: ~ March

June

Accumulated value of dividends for 1971:

= X
Percent yield 1.0078 1.0079 1.0079

Aggregate value of dividends paid, assum-
ing quarterly reinvestment and computed
consistently with the index:

(Percent yield as computed above) x (end-
ing index value)=Aggregate value of divi-
dends paid

For 1971:

.0314 x 102.09 = 3.21

Investment record of Standard & Poor’s 500
stock composite index assuming quarterly
reinvestment dividends:

9.94 +3.21
92.15

The same method can be extended to cases
where an investment company’s fiscal quar-
ters do not coincide with the fiscal quarters
of the S & P dividend record or to instances
where a ‘‘rolling period’ is used for perform-
ance comparisons as indicated by the fol-
lowing example of the calculation of the in-
vestment record of the Standard & Poor’s 500
Stock Composite Index for the 12 months
ended November 1971:

=14.27 percent

Index value Nov. 30, 1971 .. 93.99
Index value Nov. 30, 1970 .. 87.20
Change in index value ..........ccccoecovrecencnnnns 6.79
Dividend yield Rate for
each
' month of
Quarter ending— Annual | Yaofan-| quarter
rate nual (Y12 of an-
nual)<
Dec. 1970 ... 3.41 0.85 0.28
Mar. 1971 ... 3.10 .78 .26

Sept. ~ Dec.
X -1.00=.0314
1.0075
Dividend yield Rate for
each
. month of
Quarter ending— Annual | V4 of an- quarter
rate nual (Y12 of an-
nual)<
June 1971 ... 3.1 .78 .26
Sept. 1971 3.14 .79 .26
Dec. 1971 3.01 .75 .25

Accumulated value of dividends reinvested:
December=1.0028

January-March=1.0078

April-June=1.0078

July-September=1.0079
October-November=1.0053 4

Dividend yield:

(1.0028 x 1.0078 x 1.0078 x 1.0079 x 1.00563) — 1.00
=.0320

Aggregate value of dividends paid com-
puted consistently with the index:

.0320 x 93.99 = 3.01

Investment record of the Standard &
Poor’s 500 Stock Composite Index for the 12
months ended November 30, 1971:

6.79+3.01

=11.24 percent
87.20

4The rate for October and November would

be two-thirds of the yield for the quarter
ended Sept. 30 (i.e. .667x.79=5269) since the
yield for the quarter ended Dec. 31 would not
be available as of Nov. 30.
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EXHIBIT Il
[METHOD OF COMPUTING THE INVESTMENT RECORD OF THE NEW YORK STOCK EXCHANGE COMPOSITE INDEX FOR CALENDAR 1971]

(1)—Quarter ending

(2)—Index value !

(38)—Aggregate
market value of
shares listed on
the NYSE as of

(4)—Quarterly
value of estimated
cash payments of

shares listed on

(5)—Estimated
yield4 (quarterly

end of quarter (bil- | the NYSE (mil- percent)<
lions of dollars)2 lions of dollars) 3
Dec. 1970 50.23
Mar. 1971 55.44 $709 $5,106 0.72
June 1971 55.09 710 4,961 .70
Sept. 1971 54.33 709 5,006 .7
Dec. 1971 56.43 742 5,183 .70

1Source: New York Stock Exchange Composite Index as reported daily by the New York Stock Exchange.

2Source: Monthly Review, New York Stock Exchange.

3Source: The Exchange, New York Stock Exchange magazine, May, Aug., Nov. 1971 and Feb. 1972 editions. Upon request
the Statistics Division of the Research Department of the NYSE will make this figure available within 10 days of the end of each

quarter.
4The ratio of column 4 to column 3.

Change in NYSE Composite Index value for
1971: 56.43 — 50.23 = 6.20.

Quarter ending: ~ March _ June

Accumulated Value of Dividends of NYSE
Composite Index for 1971:

Percent yield ~ 1.0072 1.0070

Aggregate value of dividends paid on NYSE
Composite Index assuming quarterly rein-
vestment:

For 1971:

.0286 x 56.43 = 1.61

Investment record of the New York Stock
Exchange Composite Index assuming quar-
terly reinvestment of dividends:

6.20+1.61
50.23

The same method can be extended to cases
where an investment company’s fiscal quar-
ters do not coincide with the fiscal quarters
of the NYSE dividend record or to instances
where a ‘‘rolling period’ is used for perform-
ance comparisons as indicated by the fol-
lowing example of the calculation of the in-
vestment record of the NYSE Composite
Index for the 12 months ended November
1971:

=15.55 percent

Index value Nov. 30, 1971 .. 51.84
Index value Nov. 30, 1970 .. 47.41
Change in index value ..........coccoeveienicnenennnns 4.43
Rate for
Dividend each
. yield quar- month of
Quarter ending terly per- quarter
cent (Y12 of an-
nual)<
Dec. 1970 ... 0.79 0.26
Mar. 1971 72 24
June 1971 ... .70 .23

Sept. = Dec.
pt. ~1.00 = 0.0286
1.0071 1.0070
Rate for
Dividend each
X yield quar- month of
Quarter ending terly per- quarter
cent (V12 of an-
nual)<
Sept. 1971 .. 71 24
Dec. 1971 70 28

Accumulated value of dividends reinvested:

December=1.0026
January-March=1.0072
April-June=1.0070
July-September=1.0071
October-November=1.0047 4

Dividend yield:

(1.0026 x 1.0072 x 1.0070 x 1.0071 x 1.0047) — 1.00
=.0289

Aggregate value of dividends paid com-
puted consistently with the index:

.0289 x 51.84 = 1.50

Investment record of the NYSE Composite
Index for the 12 months ended November 30,
1971:

4The rate for October and November would
be two thirds of the yield for the quarter
ended September 30 (i.e. .667x.71=4736), since
the yield for the quarter ended December 31
would not be available as of November 30.
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4.43+1.50
47.41

(Secs. 205, 211, 54 Stat. 852, 74 Stat. 887, 15
U.S.C. 80b-205, 80b-211; sec. 25, 84 Stat. 1432,
1433, Pub. L. 91-547)

[37 FR 17468, Aug. 29, 1972]

=12.51 percent

§275.205-2 Definition of “specified pe-
riod” over which the asset value of
the company or fund under man-
agement is averaged.

(a) For purposes of this rule:

(1) Fulcrum fee shall mean the fee
which is paid or earned when the in-
vestment company’s performance is
equivalent to that of the index or other
measure of performance.

(2) Rolling period shall mean a period
consisting of a specified number of sub-
periods of definite length in which the
most recent subperiod is substituted
for the earliest subperiod as time
passes.

(b) The specified period over which
the asset value of the company or fund
under management is averaged shall
mean the period over which the invest-
ment performance of the company or
fund and the investment record of an
appropriate index of securities prices
or such other measure of investment
performance are computed.

(c) Notwithstanding paragraph (b) of
this section, the specified period over
which the asset value of the company
or fund is averaged for the purpose of
computing the fulcrum fee may differ
from the period over which the asset
value is averaged for computing the
performance related portion of the fee,
only if:

(1) The performance related portion
of the fee is computed over a rolling
period and the total fee is payable at
the end of each subperiod of the rolling
period; and

(2) The fulcrum fee is computed on
the basis of the asset value averaged
over the most recent subperiod or sub-
periods of the rolling period.

(Secs. 205, 106A, 211; 54 Stat. 852, 855; 84 Stat.
1433, 15 U.S.C. 80b-5, 80b—6a, 80b-11)

[37 FR 24896, Nov. 22, 1972]

§275.205-3

§275.205-3 Exemption from the com-
pensation prohibition of section
205(a)(1) for investment advisers.

(a) General. The provisions of section
205(a)(1) of the Act (156 U.S.C. 80b—
5(a)(1)) will not be deemed to prohibit
an investment adviser from entering
into, performing, renewing or extend-
ing an investment advisory contract
that provides for compensation to the
investment adviser on the basis of a
share of the capital gains upon, or the
capital appreciation of, the funds, or
any portion of the funds, of a client,
Provided, That the client entering into
the contract subject to this section is a
qualified client, as defined in para-
graph (d)(1) of this section.

(b) Identification of the client. In the
case of a private investment company,
as defined in paragraph (d)(3) of this
section, an investment company reg-
istered under the Investment Company
Act of 1940, or a business development
company, as defined 1in section
202(a)(22) of the Act (156 U.S.C. 80b-
2(a)(22)), each equity owner of any such
company (except for the investment
adviser entering into the contract and
any other equity owners not charged a
fee on the basis of a share of capital
gains or capital appreciation) will be
considered a client for purposes of
paragraph (a) of this section.

(c) Transition rules—(1) Registered in-
vestment advisers. If a registered invest-
ment adviser entered into a contract
and satisfied the conditions of this sec-
tion that were in effect when the con-
tract was entered into, the adviser will
be considered to satisfy the conditions
of this section; Provided, however, that
if a natural person or company who
was not a party to the contract be-
comes a party (including an equity
owner of a private investment company
advised by the adviser), the conditions
of this section in effect at that time
will apply with regard to that person
or company.

(2) Registered investment advisers that
were previously not registered. If an in-
vestment adviser was not required to
register with the Commission pursuant
to section 203 of the Act (15 U.S.C. 80b—
3) and was not registered, section
205(a)(1) of the Act will not apply to an
advisory contract entered into when
the adviser was not required to register
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and was not registered, or to an ac-
count of an equity owner of a private
investment company advised by the ad-
viser if the account was established
when the adviser was not required to
register and was not registered; Pro-
vided, however, that section 205(a)(1) of
the Act will apply with regard to a nat-
ural person or company who was not a
party to the contract and becomes a
party (including an equity owner of a
private investment company advised
by the adviser) when the adviser is re-
quired to register.

(3) Certain transfers of interests. Solely
for purposes of paragraphs (c)(1) and
(c)(2) of this section, a transfer of an
equity ownership interest in a private
investment company by gift or be-
quest, or pursuant to an agreement re-
lated to a legal separation or divorce,
will not cause the transferee to ‘‘be-
come a party’” to the contract and will
not cause section 205(a)(1) of the Act to
apply to such transferee.

(d) Definitions. For the purposes of
this section:

(1) The term qualified client means:

(i) A natural person who, or a com-
pany that, immediately after entering
into the contract has at least $1,000,000
under the management of the invest-
ment adviser;

(ii) A natural person who, or a com-
pany that, the investment adviser en-
tering into the contract (and any per-
son acting on his behalf) reasonably be-
lieves, immediately prior to entering
into the contract, either:

(A) Has a net worth (together, in the
case of a natural person, with assets
held jointly with a spouse) of more
than $2,000,000. For purposes of calcu-
lating a natural person’s net worth:

(I) The person’s primary residence
must not be included as an asset;

(2) Indebtedness secured by the per-
son’s primary residence, up to the esti-
mated fair market value of the primary
residence at the time the investment
advisory contract is entered into may
not be included as a liability (except
that if the amount of such indebted-
ness outstanding at the time of cal-
culation exceeds the amount out-
standing 60 days before such time,
other than as a result of the acquisi-
tion of the primary residence, the
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amount of such excess must be in-
cluded as a liability); and

(3) Indebtedness that is secured by
the person’s primary residence in ex-
cess of the estimated fair market value
of the residence must be included as a
liability; or

(B) Is a qualified purchaser as defined
in section 2(a)(51)(A) of the Investment
Company Act of 1940 (15 U.S.C. 80a—
2(a)(51)(A)) at the time the contract is
entered into; or

(iii) A natural person who imme-
diately prior to entering into the con-
tract is:

(A) An executive officer, director,
trustee, general partner, or person
serving in a similar capacity, of the in-
vestment adviser; or

(B) An employee of the investment
adviser (other than an employee per-
forming solely clerical, secretarial or
administrative functions with regard
to the investment adviser) who, in con-
nection with his or her regular func-
tions or duties, participates in the in-
vestment activities of such investment
adviser, provided that such employee
has been performing such functions and
duties for or on behalf of the invest-
ment adviser, or substantially similar
functions or duties for or on behalf of
another company for at least 12
months.

(2) The term company has the same
meaning as in section 202(a)(b) of the
Act (15 U.S.C. 80b-2(a)(5)), but does not
include a company that is required to
be registered under the Investment
Company Act of 1940 but is not reg-
istered.

(3) The term private investment com-
pany means a company that would be
defined as an investment company
under section 3(a) of the Investment
Company Act of 1940 (15 U.S.C. 80a—-3(a))
but for the exception provided from
that definition by section 3(c)(1) of
such Act (15 U.S.C. 80a-3(c)(1)).

(4) The term executive officer means
the president, any vice president in
charge of a principal business unit, di-
vision or function (such as sales, ad-
ministration or finance), any other of-
ficer who performs a policy-making
function, or any other person who per-
forms similar policy-making functions,
for the investment adviser.
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(e) Inflation adjustments. Pursuant to
section 205(e) of the Act, the dollar
amounts specified in paragraphs
(d)(1)(E) and (d)(1)(ii)(A) of this section
shall be adjusted by order of the Com-
mission, on or about May 1, 2016 and
issued approximately every five years
thereafter. The adjusted dollar
amounts established in such orders
shall be computed by:

(1) Dividing the year-end value of the
Personal Consumption Expenditures
Chain-Type Price Index (or any suc-
cessor index thereto), as published by
the United States Department of Com-
merce, for the calendar year preceding
the calendar year in which the order is
being issued, by the year-end value of
such index (or successor) for the cal-
endar year 1997;

(2) For the dollar amount in para-
graph (d)(1)(i) of this section, multi-
plying $750,000 times the quotient ob-
tained in paragraph (e)(1) of this sec-
tion and rounding the product to the
nearest multiple of $100,000; and

(3) For the dollar amount in para-
graph (d)(1)(ii)(A) of this section, mul-
tiplying $1,500,000 times the quotient
obtained in paragraph (e)(1) of this sec-
tion and rounding the product to the
nearest multiple of $100,000.

[63 FR 39027, July 21, 1998, as amended at 69
FR 72088, Dec. 10, 2004; 77 FR 10368, Feb. 22,
2012]

§275.206(3)-1 Exemption of investment
advisers registered as broker-deal-
ers in connection with the provi-
sion of certain investment advisory
services.

(a) An investment adviser which is a
broker or dealer registered pursuant to
section 15 of the Securities Exchange
Act of 1934 shall be exempt from sec-
tion 206(3) in connection with any
transaction in relation to which such
broker or dealer is acting as an invest-
ment adviser solely (1) by means of
publicly distributed written materials
or publicly made oral statements; (2)
by means of written materials or oral
statements which do not purport to
meet the objectives or needs of specific
individuals or accounts; (3) through the
issuance of statistical information con-
taining no expressions of opinion as to
the investment merits of a particular
security; or (4) any combination of the

§275.206(3)-2

foregoing services: Provided, however,
That such materials and oral state-
ments include a statement that if the
purchaser of the advisory communica-
tion uses the services of the adviser in
connection with a sale or purchase of a
security which is a subject of such
communication, the adviser may act as
principal for its own account or as
agent for another person.

(b) For the purpose of this Rule, pub-
licly distributed written materials are
those which are distributed to 35 or
more persons who pay for such mate-
rials, and publicly made oral state-
ments are those made simultaneously
to 35 or more persons who pay for ac-
cess to such statements.

NoOTE: The requirement that the invest-
ment adviser disclose that it may act as
principal or agent for another person in the
sale or purchase of a security that is the sub-
ject of investment advice does not relieve
the investment adviser of any disclosure ob-
ligation which, depending upon the nature of
the relationship between the investment ad-
viser and the client, may be imposed by sub-
paragraphs (1) or (2) of section 206 or the
other provisions of the federal securities
laws.

[40 FR 38159, Aug. 27, 1975]

§275.206(3)-2 Agency  cross
actions for advisory clients.

(a) An investment adviser, or a per-
son registered as a broker-dealer under
section 15 of the Securities Exchange
Act of 1934 (15 U.S.C. 780) and control-
ling, controlled by, or under common
control with an investment adviser,
shall be deemed in compliance with the
provisions of sections 206(3) of the Act
(15 U.S.C. 80b-6(3)) in effecting an agen-
cy cross transaction for an advisory
client, if:

(1) The advisory client has executed a
written consent prospectively author-
izing the investment adviser, or any
other person relying on this rule, to ef-
fect agency cross transactions for such
advisory client, provided that such
written consent is obtained after full
written disclosure that with respect to
agency cross transactions the invest-
ment adviser or such other person will
act as broker for, receive commissions
from, and have a potentially con-
flicting division of loyalties and re-
sponsibilities regarding, both parties to
such transactions;

trans-
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(2) The investment adviser, or any
other person relying on this rule, sends
to each such client a written confirma-
tion at or before the completion of
each such transaction, which confirma-
tion includes (i) a statement of the na-
ture of such transaction, (ii) the date
such transaction took place, (iii) an
offer to furnish upon request, the time
when such transaction took place, and
(iv) the source and amount of any
other remuneration received or to be
received by the investment adviser and
any other person relying on this rule in
connection with the transaction, Pro-
vided, however, That if, in the case of a
purchase, neither the investment ad-
viser nor any other person relying on
this rule was participating in a dis-
tribution, or in the case of a sale, nei-
ther the investment adviser nor any
other person relying on this rule was
participating in a tender offer, the
written confirmation may state wheth-
er any other remuneration has been or
will be received and that the source
and amount of such other remunera-
tion will be furnished upon written re-
quest of such customer;

(3) The investment adviser, or any
other person relying in this rule, sends
to each such client, at least annually,
and with or as part of any written
statement or summary of such account
from the investment adviser or such
other person, a written disclosure
statement identifying the total number
of such transactions during the period
since the date of the last such state-
ment or summary, and the total
amount of all commissions or other re-
muneration received or to be received
by the investment adviser or any other
person relying on this rule in connec-
tion with such transactions during
such period;

(4) Each written disclosure statement
and confirmation required by this rule
includes a conspicuous statement that
the written consent referred to in para-
graph (a)(1) of this section may be re-
voked at any time by written notice to
the investment adviser, or to any other
person relying on this rule, from the
advisory client; and

(6) No such transaction is effected in
which the same investment adviser or
an investment adviser and any person
controlling, controlled by or under

17 CFR Ch. Il (4-1-14 Edition)

common control with such investment
adviser recommended the transaction
to both any seller and any purchaser.

(b) For purposes of this rule the term
agency cross transaction for an advisory
client shall mean a transaction in
which a person acts as an investment
adviser in relation to a transaction in
which such investment adviser, or any
person controlling, controlled by, or
under common control with such in-
vestment adviser, acts as broker for
both such advisory client and for an-
other person on the other side of the
transaction.

(c) This rule shall not be construed as
relieving in any way the investment
adviser or another person relying on
this rule from acting in the best inter-
ests of the advisory client, including
fulfilling the duty with respect to the
best price and execution for the par-
ticular transaction for the advisory cli-
ent; nor shall it relieve such person or
persons from any disclosure obligation
which may be imposed by subpara-
graphs (1) or (2) of section 206 of the
Act or by other applicable provisions of
the federal securities laws.

[42 FR 29301 June 8, 1977, as amended at 48
FR 41379, Sept. 15, 1983; 62 FR 28135, May 22,
1997]
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§275.206(4)-1 Advertisements by in-
vestment advisers.

(a) It shall constitute a fraudulent,
deceptive, or manipulative act, prac-
tice, or course of business within the
meaning of section 206(4) of the Act (15
U.S.C. 80b-6(4)) for any investment ad-
viser registered or required to be reg-
istered under section 203 of the Act (15
U.S.C. 80b-3), directly or indirectly, to
publish, circulate, or distribute any ad-
vertisement:

(1) Which refers, directly or indi-
rectly, to any testimonial of any kind
concerning the investment adviser or
concerning any advice, anaylsis, report
or other service rendered by such in-
vestment adviser; or

(2) Which refers, directly or indi-
rectly, to past specific recommenda-
tions of such investment adviser which
were or would have been profitable to
any person: Provided, however, That
this shall not prohibit an advertise-
ment which sets out or offers to fur-
nish a list of all recommendations
made by such investment adviser with-
in the immediately preceding period of
not less than one year if such adver-
tisement, and such list if it is furnished
separately: (i) State the name of each
such security recommended, the date
and nature of each such recommenda-
tion (e.g., whether to buy, sell or hold),
the market price at that time, the
price at which the recommendation
was to be acted upon, and the market
price of each such security as of the
most recent practicable date, and (ii)
contain the following cautionary leg-
end on the first page thereof in print or
type as large as the largest print or
type used in the body or text thereof:
“it should not be assumed that rec-
ommendations made in the future will
be profitable or will equal the perform-
ance of the securities in this list’’; or

(3) Which represents, directly or indi-
rectly, that any graph, chart, formula
or other device being offered can in and
of itself be used to determine which se-
curities to buy or sell, or when to buy
or sell them; or which represents di-
rectly or indirectly, that any graph,
chart, formula or other device being of-
fered will assist any person in making
his own decisions as to which securities
to buy, sell, or when to buy or sell
them, without prominently disclosing

17 CFR Ch. Il (4-1-14 Edition)

in such advertisement the limitations
thereof and the difficulties with re-
spect to its use; or

(4) Which contains any statement to
the effect that any report, analysis, or
other service will be furnished free or
without charge, unless such report,
analysis or other service actually is or
will be furnished entirely free and
without any condition or obligation,
directly or indirectly; or

(6) Which contains any untrue state-
ment of a material fact, or which is
otherwise false or misleading.

(b) For the purposes of this section
the term advertisement shall include
any notice, circular, letter or other
written communication addressed to
more than one person, or any notice or
other announcement in any publication
or by radio or television, which offers
(1) any analysis, report, or publication
concerning securities, or which is to be
used in making any determination as
to when to buy or sell any security, or
which security to buy or sell, or (2) any
graph, chart, formula, or other device
to be used in making any determina-
tion as to when to buy or sell any secu-
rity, or which security to buy or sell,
or (3) any other investment advisory
service with regard to securities.

(Sec. 206, 54 Stat. 852, as amended; 15 U.S.C.
80b-6)

[26 FR 10549, Nov. 9, 1961, as amended at 62
FR 28135, May 22, 1997]
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§275.206(4)-3 Cash payments for client
solicitations.

(a) It shall be unlawful for any in-
vestment adviser required to be reg-
istered pursuant to section 203 of the
Act to pay a cash fee, directly or indi-
rectly, to a solicitor with respect to so-
licitation activities unless:

(1)(i) The investment adviser is reg-
istered under the Act;

(ii) The solicitor is not a person (A)
subject to a Commission order issued
under section 203(f) of the Act, or (B)
convicted within the previous ten years
of any felony or misdemeanor involv-
ing conduct described in section
203(e)(2)(A) through (D) of the Act, or
(C) who has been found by the Commis-
sion to have engaged, or has been con-
victed of engaging, in any of the con-
duct specified in paragraphs (1), (5) or
(6) of section 203(e) of the Act, or (D) is
subject to an order, judgment or decree
described in section 203(e)(4) of the Act;
and

(iii) Such cash fee is paid pursuant to
a written agreement to which the ad-
viser is a party; and

NOTE: The investment adviser shall retain
a copy of each written agreement required
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by this paragraph as part of the records re-
quired to be kept under §275.204-2(a)(10) of
this chapter.

(2) Such cash fee is paid to a solic-
itor:

(i) With respect to solicitation activi-
ties for the provision of impersonal ad-
visory services only; or

(ii) Who is (A) a partner, officer, di-
rector or employee of such investment
adviser or (B) a partner, officer, direc-
tor or employee of a person which con-
trols, is controlled by, or is under com-
mon control with such investment ad-
viser: Provided, That the status of such
solicitor as a partner, officer, director
or employee of such investment adviser
or other person, and any affiliation be-
tween the investment adviser and such
other person, is disclosed to the client
at the time of the solicitation or refer-
ral; or

(iii) Other than a solicitor specified
in paragraph (a)(2) (i) or (ii) of this sec-
tion if all of the following conditions
are met:

(A) The written agreement required
by paragraph (a)(1)(iii) of this section:
(1) Describes the solicitation activities
to be engaged in by the solicitor on be-
half of the investment adviser and the
compensation to be received therefor;
(2) contains an undertaking by the so-
licitor to perform his duties under the
agreement in a manner consistent with
the instructions of the investment ad-
viser and the provisions of the Act and
the rules thereunder; (3) requires that
the solicitor, at the time of any solici-
tation activities for which compensa-
tion is paid or to be paid by the invest-
ment adviser, provide the client with a
current copy of the investment advis-
er’s written disclosure statement re-
quired by §275.204-3 of this chapter
(“‘brochure rule’’) and a separate writ-
ten disclosure document described in
paragraph (b) of this rule.

(B) The investment adviser receives
from the client, prior to, or at the time
of, entering into any written or oral in-
vestment advisory contract with such
client, a signed and dated acknowledg-
ment of receipt of the investment ad-
viser’s written disclosure statement
and the solicitor’s written disclosure
document.

NOTE: The investment adviser shall retain
a copy of each such acknowledgment and so-

§275.206(4)-3

licitor disclosure document as part of the
records required to be kept under §275.204—
2(a)(15) of this chapter.

(C) The investment adviser makes a
bona fide effort to ascertain whether
the solicitor has complied with the
agreement, and has a reasonable basis
for believing that the solicitor has so
complied.

(b) The separate written disclosure
document required to be furnished by
the solicitor to the client pursuant to
this section shall contain the following
information:

(1) The name of the solicitor;

(2) The name of the investment ad-
viser;

(3) The nature of the relationship, in-
cluding any affiliation, between the so-
licitor and the investment adviser;

(4) A statement that the solicitor
will be compensated for his solicitation
services by the investment adviser;

(5) The terms of such compensation
arrangement, including a description
of the compensation paid or to be paid
to the solicitor; and

(6) The amount, if any, for the cost of
obtaining his account the client will be
charged in addition to the advisory fee,
and the differential, if any, among cli-
ents with respect to the amount or
level of advisory fees charged by the in-
vestment adviser if such differential is
attributable to the existence of any ar-
rangement pursuant to which the in-
vestment adviser has agreed to com-
pensate the solicitor for soliciting cli-
ents for, or referring clients to, the in-
vestment adviser.

(c) Nothing in this section shall be
deemed to relieve any person of any fi-
duciary or other obligation to which
such person may be subject under any
law.

(d) For purposes of this section,

(1) Solicitor means any person who, di-
rectly or indirectly, solicits any client
for, or refers any client to, an invest-
ment adviser.

(2) Client includes any prospective
client.

(3) Impersonal advisory services means
investment advisory services provided
solely by means of (i) written materials
or oral statements which do not pur-
port to meet the objectives or needs of
the specific client, (ii) statistical infor-
mation containing no expressions of
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opinions as to the investment merits of
particular securities, or (iii) any com-
bination of the foregoing services.

(e) Special rule for solicitation of gov-
ernment entity clients. Solicitation ac-
tivities involving a government entity,
as defined in §275.206(4)-5, shall be sub-
ject to the additional limitations set
forth in that section.

[44 FR 42130, July 18, 1979; 54 FR 32441, Aug.
8, 1989, as amended at 62 FR 28135, May 22,
1997; 63 FR 39716, July 24, 1998; 75 FR 41069,
July 14, 2010]
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